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May 9, 2013 
 
Via Regular and Electronic Mail 
modifiedrulemakingprocess399.comment@deltacouncil.ca.gov 
 
Ms. Cindy Messer 
Delta Plan Program Manager 
Delta Stewardship Council 
980 Ninth Street, Suite 1500 
Sacramento, California 95814 
 
Dear Chairman Isenberg and Council Members: 
 
The State Water Contractors and San Luis & Delta-Mendota Water Authority1, collectively referred 
to herein as the “Public Water Agencies” submit this comment letter regarding the Modified 
Economic & Fiscal Impact Statement.  The Public Water Agencies have previously commented on 
the cost analysis but to date these comments have not been addressed.  The Public Water Agencies 
refer you to their join comment letters submitted on January 14, 2013 and April 22, 2013 and 
incorporate those comments in this letter. (See Exhibit “2.”)    
 
For the reasons stated in the Public Water Agencies previous comment letters, and because the 
comments remain to be addressed in the Modified Economic & Fiscal Impact Statement, the cost 
analysis still fails to comply with the law.  To remedy this,  the Modified Economic & Fiscal Impact 
Statement should be revised and re-circulated for public comment. We appreciate this opportunity 
to comment and stand ready to provide you with assistance if necessary. 
 

Sincerely, 
 

 
 
 
 

 

Daniel G. Nelson 
Executive Director 
San Luis & Delta-Mendota Water Authority 

Terry L. Erlewine 
General Manager 
State Water Contractors 

 

                                                      
1 A complete list of the member agencies is attached hereto as Exhibit “1.” 



Exhibit 1 

San Luis & Delta-Mendota 
Water Authority Member Agencies: 

 

Banta-Carbona Irrigation District 
Broadview Water District 
Byron Bethany Irrigation District (CVPSA) 
Central California Irrigation District 
City of Tracy 
Del Puerto Water District 
Eagle Field Water District 
Firebaugh Canal Water District 
Fresno Slough Water District 
Grassland Water District 
Henry Miller Reclamation District #2131 
James Irrigation District 
Laguna Water District 
Mercey Springs Water District 
Oro Loma Water District 
Pacheco Water District 
Pajaro Valley Water Management Agency 
Panoche Water District 
Patterson Irrigation District 
Pleasant Valley Water District 
Reclamation District 1606 
San Benito County Water District 
San Luis Water District 
Santa Clara Valley Water District 
Tranquility Irrigation District 
Turner Island Water District 
West Side Irrigation District 
West Stanislaus Irrigation District 
Westlands Water District 

State Water Contractors 
Member Agencies: 

 

Alameda County Flood Control and Water 
Conservation District Zone 7 

Alameda County Water District  
Antelope Valley-East Kern Water Agency 
Casitas Municipal Water District 
Castaic Lake Water Agency 
Central Coast Water Authority 
City of Yuba City 
Coachella Valley Water District 
County of Kings 
Crestline-Lake Arrowhead Water Agency 
Desert Water Agency 
Dudley Ridge Water District 
Empire-West Side Irrigation District 
Kern County Water Agency 
Littlerock Creek Irrigation District 
Metropolitan Water District of Southern 

California  
Mojave Water Agency 
Napa County Flood Control and Water 

Conservation District 
Oak Flat Water District 
Palmdale Water District 
San Bernardino Valley Municipal Water 

District 
San Gabriel Valley Municipal Water District 
San Gorgonio Pass Water Agency 
San Luis Obispo County Flood Control and 

Water Conservation District 
Santa Clara Valley Water District 
Solano County Water Agency 
Tulare Lake Basin Water Storage District 
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San Luis & Delta-Mendota Water Authority   State Water Contractors, Inc.            

                            
 
January 14, 2013 
 
By Regular and Electronic Mail 
Cindy Messer 
Delta Plan Program Manager 
Delta Stewardship Council 
980 Ninth Street, Suite 1500 
Sacramento, CA 95814 

cindy.messer@deltacouncil.ca.gov 
RulemakingProcessComment@deltacouncil.ca.gov 
 
RE:  Delta Stewardship Council Proposed Rulemaking 

Dear Chairman Isenberg and Council Members: 

The State Water Contractors,  Inc. and San Luis & Delta‐Mendota Water Authority, collectively 
referred to herein as the “Public Water Agencies”,1 submit this letter pursuant to the Notice of Proposed 
Rulemaking  the Delta  Stewardship Council  (“Council”)  submitted  to  the Office of Administrative  Law 
(“OAL”) on November 16, 2012.  The Public Water Agencies value the role the Legislature established for 
the  Council.    However,  the  regulations  the  Council  submitted  to  OAL  on  November  16,  2012  and 
propose  for  adoption  (“Proposed  Regulations”)  go well  beyond  statutory  authorities  granted  to  the 
Council  through  the  Sacramento‐San  Joaquin Delta Reform Act of 2009  (Wat. Code, § 85000 et  seq., 
“Delta Reform Act” or ”Act”).  For that reason, as well as the Proposed Regulations failing to meet other 
important OAL  requirements,  the  Proposed  Regulations,  if  adopted, would  be  unlawful.    The  Public 
Water Agencies respectfully request that the Council revise the Proposed Regulations, consistent with 
these comments, before the Council considers their adoption. 

I.  INTRODUCTION 

As detailed below,  the Proposed Regulations  include a number of provisions  that  fail  to meet 
the standards of necessity, authority, clarity, consistency, reference, and non‐duplication set forth in the 
Government  Code.    The  Public Water  Agencies  and  their member  agencies  object  to  the  Proposed 
Regulations  particularly  because  in  numerous  respects  they  exceed  and  conflict  with  the  limited 
authority the Legislature conferred upon the Council through the Delta Reform Act. 

In  the  Initial Statement of Reasons,  the Council asserts  that “implementation of  the proposed 
regulatory policies  is necessary  in order to achieve the coequal goals as enumerated  in the 2009 Delta 
                                                            
1  Descriptions of the Public Water Agencies are included in Attachment 1 hereto. 
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Reform Act.”2  The Council further states that “[t]he authority vested in the Council to make consistency 
determinations ensures  that Delta‐related activities will be coordinated and  legally enforceable under 
the oversight of the Council.”  (Initial Statement of Reasons at p. 14.)  Thus, the Council conceives of its 
role as that of a “super‐regulatory” agency with approval authority over all “Delta‐related actions.”3  In a 
similar vein, the Council states that “Section 5005 is aimed at achieving [the] policy of reduced reliance 
on the Delta and  improving regional self‐reliance by requiring a significant reduction  in the amount of 
water used, or  in  the percentage of  the water used,  from  the Delta watershed.”    (Initial Statement of 
Reasons at p. 4, emphasis added.)    It  is  striking  that  the Council asserts  this outcome as an apparent 
central  responsibility of  the Council  to achieve,  through  its appellate  review of Delta Plan consistency 
certifications, notwithstanding the clear absence of such authority in the Delta Reform Act. 

Nowhere does the Delta Reform Act authorize or require the Council to act as a “super‐agency” 
with the authority or mandate to “achieve” the coequal goals through  its appellate review of covered 
actions for consistency with the Delta Plan, or to impose reductions in water use from the Delta or the 
Delta watershed.  Such action by the Council would exceed the authority conferred upon it in the Delta 
Reform Act.  The Act simply requires the Council to “develop, adopt, and commence implementation of 
the Delta Plan pursuant to this part that furthers the coequal goals.”  (Wat. Code, § 85300(a), emphasis 
added.)  Specifically, the Act states that “the Delta Plan shall include subgoals and strategies to assist in 
guiding state and  local agency actions related  to the Delta”; the Delta Plan “may also  identify specific 
actions that state or  local agencies may take to  implement the subgoals” (ibid., emphasis added); and 
“[t]he Delta Plan shall promote statewide water conservation, water use efficiency, and sustainable use 
of water” (id., § 85303, emphasis added).   

As evidenced by the Legislature’s specific word choices, there was no intent to provide or even 
imply a regulatory role  for the Council with regard to broad water management activities.    Indeed, to 
the  contrary,  the  Council  and  the  Delta  Plan  are  directed  to  provide  guidance  and  advisory 
recommendations  to  further  the  achievement  of  various  pertinent  state  policies,  with  the  limited 
exception of establishing an administrative  scheme  for  reviewing appeals of consistency certifications 
only applicable to statutorily defined “covered actions” undertaken in the Delta and Suisun Marsh.  

Notably, the state policy in the Delta Reform Act pertaining to reduced reliance on the Delta to 
meet future water supply needs through a statewide strategy is not included in the statutory objectives 
the  Legislature  determined  are  inherent  in  the  coequal  goals  (id.,  § 85020),  and  it  is  conspicuously 
absent from the specifically described elements of the Delta Plan (id., § 85300 et. seq.).  Thus, nothing in 
the Delta Reform Act empowers the Council to force “significant reductions” in water use from the Delta 
watershed, or a significant reduction in water exports to meet current or historic water supply needs.   

                                                            
2   State of California, Delta Stewardship Council, California Code of Regulations, Title 23. Water, Division 6. Delta 
Stewardship Council, Chapter 2. Consistency with Regulatory Policies Contained in the Delta Plan, Initial Statement 
of  Reasons  14  (“Initial  Statement  of  Reasons”),  http://deltacouncil.ca.gov/sites/default/files/documents 
/files/3%20‐%20InitialStatementReasonDraftNov2012.pdf. 
3  “Delta‐related actions” is not a term defined in the Act or in the Proposed Regulations.  By statute, the Council 
has no authority to adjudicate appeals over consistency certifications for all “Delta‐related actions,” but only for 
statutorily defined “covered actions.” 



     

  3 
 
 

Moreover, the Delta Reform Act expressly recognizes the continuing authority of other state and 
federal  regulatory  regimes over  the management and  regulation of water and other  resources  in  the 
Delta.   (See, e.g., Wat. Code, §§ 85031(d), 85032.)   This was made clear  in the final analysis of SBX7‐1 
considered by  the  Senate before  voting on  the Act.    The  analysis  concludes  that  the  various  savings 
clauses in the bill “maintain SWRCB jurisdiction and preserve regulatory authority generally, in order to 
clarify  that  the  new Delta  Stewardship  Council  is NOT  a  super‐regulatory  agency  that  trumps  other 
regulatory agencies such as SWRCB and DFG.”4  Thus, the substantive mandates that the Council seeks 
to promulgate and enforce are inconsistent with the Delta Reform Act and other statutes. 

In  addition,  the  coequal  goals  are  set  forth  in  the  statute  as  state  policy.   As  demonstrated 
below,  these  policies  are  not  legislative  mandates,  and  they  are  clearly  not  mandates  that  the 
Legislature authorized the Council to enforce.  Instead, the Delta Plan is expressly defined in a way that 
acknowledges it is but one tool that will provide policy makers with an important source of guidance for, 
and a means of  tracking progress  toward, achieving  the  coequal goals established by  the  Legislature.  
Rather  than  creating  an  agency  charged with  regulating  the  State’s water  resources,  the  Legislature 
established  a  framework  for  a  collaborative  and  synergistic  approach  to  improving  overall  Delta 
management and contributing to the achievement of the coequal goals by the pertinent local, state and 
federal agencies already responsible for carrying out or regulating various components of the Delta Plan. 

Because  the  Council  is  not  authorized  to  impose  substantive mandates  regarding water  use 
through  the  Delta  Plan,  the  Public Water  Agencies  respectfully  request  that  the  Council  revise  its 
proposed regulations to remove any such mandates. 

II.  LEGAL STANDARD FOR REGULATIONS 

At  the most  fundamental  level,  the  Proposed  Regulations must  be within  the  scope  of  the 
Council’s  statutory  authority  and  consistent  with  controlling  law.    (Gov’t  Code,  § 11342.1  [“Each 
regulation adopted, to be effective, shall be within the scope of authority conferred and in accordance 
with standards prescribed by other provisions of  law”].)   An administrative agency such as the Council 
has no  inherent power;  it possesses only those powers granted to  it by the Constitution or by statute.  
(Security National Guaranty,  Inc.  v.  California  Coastal  Commission  (2008)  159  Cal.App.4th  402,  419.)  
“That  an  agency has been  granted  some  authority  to  act within  a  given  area does not mean  that  it 
enjoys  plenary  authority  to  act  in  that  area.”    (Ibid.)    Thus,  any  act  taken  in  excess  of  the  power 
conferred upon an agency is void.  (Ibid.) 

Similarly, no regulation adopted by a state agency is “valid or effective unless consistent and not 
in conflict with the statute and reasonably necessary to effectuate the purpose of the statute.”   (Gov’t 
Code § 11342.2; see Sabatasso v. Superior Court (2008) 167 Cal.App.4th 791, 796 [“agencies do not have 
discretion  to  promulgate  regulations  that  are  inconsistent with  the  governing  statute  or  amend  the 
statute or enlarge  its scope,” citation omitted]; Rich Vision Centers,  Inc. v. Board of Medical Examiners 
(1983) 144 Cal. App. 3d 110, 114 [an agency “may exercise such additional powers as are necessary for 

                                                            
4   Bill Analysis  for SBX7‐1 as amended November 3, 2009, p. 15, available at http://www.leginfo.ca.gov/pub/09‐
10/bill/sen/sb_0001‐0050/sbx7_1_cfa_20091104_035148_asm_floor.html. 
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the  due  and  efficient  administration  of  powers  expressly  granted  by  statute,  or  as may  be  fairly  be 
implied from the statute granting the powers”].) 

Government Code section 11349 et seq. governs the OAL review of regulations.  OAL must make 
determinations of the necessity, authority, clarity, and consistency of proposed regulations  in addition 
to  ensuring  compliance  with  the  other  procedural  and  substantive mandates  of  the  Administrative 
Procedure Act (“APA”).  As explained below, a number of provisions in the Proposed Regulations fail to 
meet the OAL’s standards and must be removed or revised accordingly. 

III.  DEFICIENCIES WITH PROPOSED REGULATIONS 

A.  The Proposed Regulations Exceed The Council’s Authority Granted To  It Through The 
Water Code 

To  be  valid  and  effective,  the  Council must  demonstrate  that  the  Proposed  Regulations  are 
authorized by the Delta Reform Act, and do not conflict with controlling law.  "Authority," as defined by 
Government Code section 11349(b), means "the provision of law which permits or obligates the agency 
to adopt, amend, or repeal a regulation."  Proposed regulations are also invalid if they impair or conflict 
with  the  statute  they purport  to  implement.    (California Association  of  Psychology  Providers  v. Rank 
(1990) 51 Cal.3d 1, 11; Esberg v. Union Oil Co. (2002) 28 Cal.4th 262, 269.)  The Proposed Regulations fail 
these  standards  as  they  exceed  and  transgress  the  Council’s  statutory  authority  and  conflict  with 
controlling law. 

1.  The  Substantive Mandates  in  Proposed  Sections  5004  and  5005  Exceed  the 
Council’s  Statutory  Authority  and  Conflict  with  Controlling  Law;  Therefore, 
They Must Be Removed from the Proposed Regulations 

Section 5004:  The requirements imposed through this section of the Proposed Regulations are 
intended  to  govern  certifications of  consistency  filed by  state or  local public  agencies with  regard  to 
covered  actions.    The  proposed  requirements,  however,  are  not  fully  set  forth  in  the  Proposed 
Regulations.  On page 59 of the current draft of the Delta Plan, it states: “If the covered action is found 
to be  inconsistent, the project may not proceed until  it  is revised so that  it  is consistent with the Delta 
Plan.”    (Emphasis  added.)    In  other  words,  the  Council  claims  the  authority  to  preempt  already 
established  statutory  processes  and  to  itself  prohibit  the  action  from  moving  forward  until  it  has 
determined  the project  is consistent with  the Delta Plan.   That claim of what  is essentially permitting 
authority  is  inconsistent with the  language of the Delta Reform Act, as well as  its  legislative history.   It 
also is unenforceable because it is an unlawful “underground regulation” that has not been submitted to 
OAL. 

The  Plain  Language  of  the  Delta  Reform  Act  Does  Not  Authorize  the  Council  to  Prohibit  a 
Covered Action Until It Determines It Is Consistent with the Delta Plan:  Under the Delta Reform Act the 
proponent of a proposed action potentially affecting the Delta must determine if it is a “covered action.”  
If the agency determines it is a covered action, it must certify to the Council that it is consistent with the 
Delta Plan.    (Wat. Code, § 85225.)   Absent an appeal,  the agency may  continue  to pursue  regulatory 
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approvals  and  implement  the  action.    If  the  certification  is  appealed,  the  Council must  determine 
whether  the  certification  is  supported  by  substantial  evidence.    If  the  Council  determines  the 
certification is not so supported, it remands it to the agency.  (Wat. Code, §§ 85225.10‐85225.25.) 

On  remand  the “agency may determine whether  to proceed with  the covered action.”    (Wat. 
Code, § 85225.25.)  Its options are to (i) “proceed with the action” as proposed or (ii) proceed with “the 
action as modified  to  respond  to  the  findings of  the council.”    (Ibid.)    In either case  it must, “prior  to 
proceeding with the action file a revised certification of consistency that addresses each of the findings 
by the council.”   (Ibid.)   That  is the end of the certification process.   Nothing  in this  language prohibits 
the agency from proceeding with the covered action even if the Council has deemed it inconsistent, so 
long as the agency files a revised certification addressing the Council’s findings.  The Council’s assertion 
that a covered action is prohibited unless the Council deems it consistent simply is not supported by the 
plain language in the Delta Reform Act. 

The Delta Reform Act’s Legislative History also Undermines the Council’s Assertion of  Authority 
to Prohibit Implementation of a Covered Action Until an Appeal Is Resolved to the Council’s Satisfaction.  
The October 2008 Delta Vision Strategic Plan, an early step in developing the governance structure that 
resulted  in  the Delta Reform Act, would have created a Council as a “regulatory and oversight body” 
with numerous and broad regulatory authorities.  (Delta Vision Strategic Plan, pp. 121‐24.)  These would 
have  included  the power  to determine  the consistency of covered actions and  to “ensure  federal and 
state  consistency with  the  [Plan].”    (Delta  Vision  Strategic  Plan,  pp. 123‐24.)    The Delta  Reform  Act 
significantly pared  these proposals down.    In particular,  the authority  to determine consistency  in  the 
first  instance and  the authority  to “ensure” consistency overall before a project may be  implemented 
are both absent from the Delta Reform Act. 

The  legislative history of  the Delta Reform Act demonstrates  that  the Legislature purposefully 
removed provisions that would have authorized the Council to prevent an inconsistent “covered action” 
from being  implemented.   Proposed Conference Report No. 1, dated September 9, 2009, contains an 
appeals process similar to that  in the enacted Delta Reform Act.   Like the enacted version,  it provided 
that  a  covered  action  may  be  implemented  if  no  appeal  is  filed  to  the  consistency  certification.  
However, the pre‐print version of section 85225.25 provided: 

Upon remand, the state or local agency may determine not to proceed with the covered 
action or may modify the appealed action and resubmit the certification of consistency 
to the council.   A proposed covered action appealed pursuant to these provisions shall 
not be implemented until the council has adopted written findings, based on substantial 
evidence in the record, that the covered action, as modified, is consistent with the Delta 
Plan. 

Delta Reform Act section 85225.25 as enacted is significantly changed from this earlier version.  
While  the  prior  version  gives  the  agency  the  option  of  either  not  proceeding  with  the  action  or 
modifying the action to satisfy the Council, the enacted version gives the agency the option to “proceed 
with the action” without modification, or as modified, provided it files a revised certification.  Finally, the 
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Legislature  pointedly  removed  the  prohibition  that  the  proposed  action  “shall  not  be  implemented” 
without a Council  consistency determination.   Despite  the  Legislature’s purposeful  refusal  to adopt a 
statute mandating that a covered action shall not be implemented absent a Council blessing, the Council 
is attempting to reinsert that rejected mandate.  This attempt clearly is an illegal alteration, amendment 
and  enlargement  of  the  statute  that  is  beyond  the  Council’s  authority.    (Gov’t  Code,  §§  11342.2 & 
11349.1; see also OAL Handbook, p. 19.) 

These  changes  to  subsequent  versions  of  the Act  and  the  language  of  the Delta Reform Act 
expressly permit implementation of a covered action when the Council disagrees with an implementing 
agency’s consistency certification.  Upon remand from an appeal, an agency is not required to modify a 
proposed covered action, but only to file a revised certification addressing the Council’s findings.   The 
plain  language  of  the Act  and  its  legislative  history manifest  the  Legislature’s  intent  to  preserve  the 
authority of state and  local agencies  to proceed with “covered actions” even  if  the Council ultimately 
disagrees with a proffered consistency certification. 

Attempts to Implement Underground Regulation Are Unlawful:  The APA specifically prohibits an 
agency  from making  use  of  a  rule  which meets  the  definition  of  a  “regulation”  but  has  not  been 
submitted  to  the  OAL  for  approval,  referred  to  as  an  “underground  regulation.”    (Gov’t  Code, 
§ 11340.5(a);  OAL  Handbook,  pp.  12‐16.)    “Underground  regulations”  are  a  means  to  avoid  the 
requirements of  the APA and can  take  the  form of “’policies,’  ‘interpretations,’  ‘instructions,’  ‘guides,’ 
‘standards,’ or the like, and are contained in internal organs of the agency.”  (OAL Handbook, pp. 13‐14, 
citing Armistead v. State Personnel Board (1978) 22 Cal.3d 198.) 

Here,  the Council  claims  the  authority  to prohibit  an  agency  from proceeding with  a project 
unless the Council has deemed  it consistent with the Delta Plan:   “If the covered action  is found to be 
inconsistent, the project may not proceed until it is revised so that it is consistent with the Delta Plan.”  
(Draft Delta Plan at p. 59.)  As explained above, this proposed rule is not within the Council’s authority.  
Nevertheless, the Council has included it in the Delta Plan.5   

Although  the Council has  not designated  it  as  a Regulatory  Policy,  it  clearly would meet  the 
definition of “regulation” under Government Code Section 11342.600, that is, a “rule, regulation, order 
or standard” contained in a Delta Plan adopted by the Council purportedly “to implement, interpret, or 
make  specific  the  law  .  .  .  administered  by  it.”    The  proposed mandate meets  the  three  part  test 
specified in the OAL Handbook at p. 14:  (1) it is a rule of standard or general application with respect to 
the consistency process; (2) it is a policy adopted by the Council to implement or make specific the law 
administered by it; and (3) it is not exempt under the APA. 

The  Council’s  assertion  of  the  authority  to  prohibit  implementation  of  an  action  it  deems 
inconsistent with  the Delta  Plan  is  not  supported  by  the  language  or  legislative  history  of  the Delta 

                                                            
5   The Council  is authorized to adopt “administrative procedures governing appeals” that are not required to be 
submitted  to OAL.    (Wat. Code, § 85225.30.)   However,  the provision at  issue  is not procedural.    It  is  instead a 
substantive rule of  law affecting the State’s or a public agency’s ability to carry out  its statutory responsibilities, 
and it impairs the property rights of an entity applying for the permit or other approval at issue. 
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Reform  Act  and  is  an  unlawful  “underground  regulation.”    The  Council’s  assertion  of  authority  is 
unenforceable and should be deleted from the Delta Plan. 

Section  5004(b)(3):    The  Proposed  Regulations  state  that  “[a]s  relevant  to  the  purpose  and 
nature of the project, all covered actions must document use of best available science (as described  in 
Appendix 1A).”  (Emphasis added.)  The Council asserts that this regulatory requirement is necessary for 
consistency with  the Delta Plan “to ensure  that all  significant actions  [affecting  the Delta] utilize best 
available science or adaptive management in particular.”  (Initial Statement of Reasons at p. 2.)  

The  use  of  best  available  science  in  evaluating  the  merits  of  a  covered  action  should  be 
encouraged.   However,  this proposed  regulation exceeds  the Council’s authority  to  the extent  that  it 
imposes  higher  standards  for  state  and  local  agency  actions  than  can  be  found  in  the Delta  Plan  or 
elsewhere in controlling law.  (See, e.g., Code Civ. Proc., § 1094.5(c) [substantial evidence in light of the 
whole  administrative  record];  Pub.  Resources  Code,  § 21168.5  [abuse  of  discretion  established  for 
purposes of CEQA  if a determination or decision  is not  supported by  substantial evidence]; Cal. Code 
Regs., tit. 14, § 15384 [defining substantial evidence].)   The Council  lacks authority to  limit or alter the 
scope of  local agency discretion by requiring that all covered actions that have a significant  impact on 
the achievement of  the coequal goals must use  (and document  the use of) best available science and 
adaptive management, even where no other applicable law imposes such a requirement. 

The Council’s stated basis for this requirement  is that “despite the Delta’s special status, there 
are no overarching guidelines or best management practices to ensure that all significant actions utilize 
best available  science or adaptive management  in particular.”    (Initial Statement of Reasons at p. 2.)  
However,  the  Delta  Reform  Act  does  not  require  proponents  of  covered  actions  to  support  their 
decisions with the best available science or utilize adaptive management in all situations .  The Council’s 
adoption of the Delta Plan must be supported by the best available science.   (Wat. Code, §§ 85302(g), 
85308(a).) But nothing in the Act authorizes the Council to impose that evidentiary standard on covered 
actions.  In addition, the Delta Plan itself can be based upon the best available science without requiring 
every covered action to also be based on the best available science.  Thus, the proposed requirement is 
not reasonably necessary for the Council to fulfill its obligation to use the best available science.  

In  addition,  such  a  requirement  would  result  in  a  new  standard  for  implementing  agency 
decision making.   This new standard could,  in  turn, expose  implementing agencies and  the Council  to 
potential litigation over the intensively fact‐specific determination whether an implementing agency has 
used  the  best  available  science, whether  it  has  adequately  documented  such  use,  and whether  the 
Council’s determination  to  that effect  in a certification appeal  is supported by substantial evidence  in 
the administrative record. 

To the extent that such a requirement  is already  imposed by other statutes or regulations, the 
regulation  is duplicative, and would add nothing but another  layer of paperwork  to an  implementing 
agency’s  regulatory burden.   Thus,  the proposed  requirement  is not only unauthorized, unnecessary, 
and administratively burdensome, it could lead to unintended consequences for implementing agencies 
as well as the Council. 
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The  requirement  that  all  covered  actions  that  significantly  impact  the  achievement  of  the 
coequal goals must use and document the use of the best available science should be removed from the 
Proposed Regulations. 

Section 5004(b)(5):   This  subsection  requires a certifying agency  that will carry out a covered 
action  to  also  certify  that  “the  covered  action  complies with  all  applicable  laws  pertaining  to water 
resources, biological resources, flood risk, and land use and planning[,]” and if the certifying agency will 
approve or fund, but not carry out, the covered action, then it must “include a certification . . . that the 
covered action complies with all applicable  laws of  the  type  listed above over which  that agency has 
enforcement  authority  or  with  which  that  agency  can  require  compliance.”    These  additional 
certifications are not authorized  in the Delta Reform Act, and they are unnecessary and duplicative of 
existing  laws.    If  these  additional  certifications  are  required  by  regulation,  then,  in  addition  to  any 
potential  liability  for  an  alleged  failure  to  comply  with  the  substantive  mandates  of  those  other 
applicable  laws, project opponents could also bring an appeal before  the Council, and potentially  file 
litigation in state court challenging the certification of compliance with other substantive laws, and the 
Council’s determination of consistency on any appeal,  in addition to  litigation  in state or federal court 
challenging the alleged failure to comply with the substantive mandates of the law.   

Consequently,  this  requirement  should  be  removed  because  it  would  increase  regulatory 
burdens on agencies,  including  the Council, and  it would  increase  the potential  for  litigation and  the 
attendant  costs  and  delays  without  providing  any  benefits  in  terms  of  compliance  with  the  law, 
consistency with the Delta Plan, or furthering achievement of the coequal goals. 

Section 5005:   The proposed “regulatory policy” WR P1 unlawfully asserts regulatory power to 
undertake  the enforcement of a new policy of  the State  to “reduce  reliance on  the Delta  in meeting 
California’s  future water  supply needs  through a  statewide  strategy of  investing  in  improved  regional 
supplies,  conservation,  and water use  efficiency.”    (Wat. Code,  § 85021.)    In  the Notice of  Proposed 
Rulemaking, the Council claims that requiring reduced reliance on the Delta is “consistent with the Delta 
Reform Act contained in Water Code §85021 (Notice of Proposed Rulemaking at 3), but this assertion of 
authority  reaches  far  beyond  the  substantive  and  geographic  scope  of  its  authorities  as  explicitly 
delineated by the Legislature.   Furthermore, because the Delta Reform Act does not expressly give the 
Council a duty or the power to enforce or regulate the general state policy of seeking to “reduce reliance 
on  the  Delta  in meeting  future  water  supply  needs,”  there  is  no  implied  authority  to  promulgate 
regulations pertaining to that policy.   The only specific  language articulated  in the Act arguably related 
to  such  potential  authority merely  directs  the  Council  to  “promote”  conservation  and  other  water 
management activities that would contribute to furthering the state policy expressed  in Section 85021 
and elsewhere  in the Act and other bills that were part of the comprehensive water package of which 
the Act was only a part. 

The  Language of  the Statute Does Not Support  the Council’s Asserted Authority  to Require a 
Significant Reduction  in Water Use.   Nowhere  in  the Act’s  sections providing explicit direction  to  the 
Council  regarding  content of  the Delta Plan  (see Wat. Code, §§ 85300‐85308)  is  the  reduced  reliance 
policy mentioned or cited as a focus of the Delta Plan.  The reduced reliance policy in Section 85021 of 
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the Act  is simply a statement of policy, not a delegation to the Council of power to expand or enforce 
the policy.   The Council  is not even mentioned  in  section 85021,  let alone authorized  to enforce  the 
policy through forced reductions  in current or historic supplies pumped from the southern Delta.    It  is 
telling that while the Act did not include any standards or criteria in the Section 85021 policy statement, 
other  bills  included  as  part  of  the  comprehensive water  package  did  specifically  target  establishing 
statewide standards and criteria related to increasing water conservation throughout California.6 

In fact, Section 85021 does not require a “reduction” in current supplies from the Delta at all, let 
alone  a  “significant  reduction.”    Instead,  it  states  a  policy  to  take  positive  actions  to  increase  local 
supplies  and  water  efficiency  through  investment  as  a means  to  reduce  reliance  on  the  Delta  “in 
meeting California’s future water supply needs.”  The Council’s proposed Section 5005 attempts to turn 
that  positive,  statewide  investment  policy  into  a  prescriptive  rule  prohibiting  entities  that  need  to 
export, transfer through, or use water in the Delta or in the entire Delta watershed from doing so unless 
they have demonstrated “a significant reduction  in the amount of water used, or  in the percentage of 
water  used,  from  the Delta watershed.”    The  Council’s  attempt  to  add  this  requirement where  the 
Legislature did not would “alter or amend [the] statute or enlarge or impair its scope” and therefore “is 
void and must be struck down by a court.”  (OAL Handbook at p. 19.) 

Moreover,  the  Council  ignores  the  Legislature’s  focus  on  reducing  reliance  in  meeting 
California’s  future water  supply needs and  instead attempts  to  require a  reduction  from  current use.  
But on  its  face,  section 85021,  through  the express use of  the  term  “future,” applies  solely  to water 
supply needs that do not currently exist as opposed to current water supply needs.  In Tenet/Centinela 
Hospital Medical Center  v. Workers’ Compensation Appeals Board  (2000),  the  court,  in  interpreting a 
statute, was required to distinguish between “continuing” or “further” medical treatment and “future” 
treatment.    (80 Cal.App.4th 1041, 1046.)   Looking to the Webster Dictionary, a common reference for 
statutory  interpretation,  the  Court  concluded  that  whereas  “continuing”  means  “constant”  and 
“further”  means  “going  or  extending  beyond  what  exists”,  the  term  “future”  means  “existing  or 
occurring at a later time.”  (Id.)  The court went on to find that “future” medical care suggested medical 
attention  that would be  required at a  later date but  is not ongoing.    (Id.)   Using  this definition of  the 
term “future,” Section 85021 applies to water supply needs that do not currently exist but would arise in 
the future due to population an economic growth absent the statewide investment strategy called for in 
Water Code section 85021. 

The  principles  of  statutory  interpretation  require  that  each  word  in  a  statute  be  given 
significance.  (Dyna‐Med, Inc. v. Fair Employment and Housing Comm’n (1987) 43 Cal.3d 1379, 1386‐87.)  
The  Council’s  interpretation  that  Section  85021  calls  for  a  reduction  in  the  use  of Delta water  from 
current water supply levels renders the term “future” as surplusage.  Under that interpretation, Section 

                                                            
6  See generally 2009 Water Bills SBx7‐7 and SBx7‐8, which specifically discuss and seek to reduce per capita use of 
water in the context of statewide strategies related to conservation, diversification of water supply portfolios, and 
funding to further achieve those policy goals. 
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85021 would have stated a policy to reduce reliance on the Delta  in meeting California’s water supply 
needs, generally, which the Legislature explicitly chose not to do7.  

Moreover,  two  other  significant  sections  of  the  Delta  Reform  Act  are  inconsistent with  the 
Council’s position.   In Section 85020, the section  immediately preceding Section 85021, the Legislature 
spelled out in specific detail the objectives “inherent in the coequal goals for management of the Delta.”  
Rather than requiring, as the Council would, the “significant reduction”  in use of water from the Delta 
watershed, the Legislature stated the objective is to “promote” statewide water conservation, water use 
efficiency and  sustainable water use.   This Legislative objective demonstrates  that  the Legislature did 
not choose to confer regulatory authority on the Council but  instead provided discretion to “promote” 
activities related to “sustainable water use.”  The Legislature’s use of “promote” cannot legitimately be 
interpreted to mean “mandate.”   

Part 4, Chapter 1 of the Delta Reform Act (Wat. Code, §§ 85300‐85309) also demonstrates that 
Section  85021, while  a  general  policy  statement  that  is  certainly  relevant when  considering  actions 
affecting the Delta, does not delegate any enforcement authority to the Council or even to any of the 
agencies  that do have  regulatory  authority  in  the Delta.    In particular, while  the  Legislature devoted 
these several sections  to  specifying  in detail  the elements  to be  required  in  the Delta Plan,  it did not 
include or  refer  to  the general Section 85021 policy.   What  it did do was  require  that  the Delta Plan 
“shall promote statewide water conservation, water use efficiency, and sustainable use of water.”  (Wat. 
Code, § 85303.)  This is yet another demonstration that the Legislature did not empower the Council to 
regulate water use but  instead directed  it  to “promote” good water management  in  line with section 
85021.  (See also Wat. Code, § 85302(d)(1), (2) [directing the inclusion of measures to “promote” a more 
reliable  water  supply  that  “[m]eet[s]  the  needs  for  reasonable  and  beneficial  uses  of  water”  and 
“[s]ustain[s] the economic vitality of the state”].)  

In addition, the Delta Reform Act  limits the Council’s consistency review authority to “covered 
actions,” which are limited to projects that “[w]ill occur, in whole or in part, within the boundaries of the 
Delta or Suisun Marsh.”  (Wat. Code, § 85057.5.)  Thus, the Council’s assertion of authority to mandate 
reductions  in  the use of water  anywhere  in  the  State  is  clearly beyond  the  geographic  scope of  the 
Council’s authority. 

Moreover,  the  Council’s  assertion  of  authority  over  water  use  is  inconsistent  with  several 
savings clauses in the Delta Reform Act.  The statute provides that:  

Unless  otherwise  expressly  provided,  nothing  in  this  division  supersedes,  reduces,  or 
otherwise affects existing legal protections, both procedural and substantive, relating to 
the  [State Water Resources Control Board’s]  regulation of diversion and use of water, 
including,  but  not  limited  to,  water  rights  priorities,  the  protection  provided  to 

                                                            
7 This  is clearly revealed by the  legislative history described below, which also  illuminates the significance of the 
Legislature’s use of the phrase “reduce reliance” on the Delta, in contrast to “reduce dependence.”  The legislative 
history confirms that the Legislature did not intend the Delta Plan to be an enforcement mechanism for the newly 
established policy of reducing reliance on the Delta to meet future water supply needs, or for the Council to be its 
enforcer. 
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municipal interests by Sections 106 and 106.5, and changes in water rights.  Nothing in 
this division expands or otherwise alters  the board’s existing authority  to regulate  the 
diversion and use of water or the court’s existing concurrent jurisdiction over California 
water rights. 

(Wat. Code, § 85031(d).) 

The Council’s assertion of authority  to mandate  reductions  in water diversions and water use 
throughout the State  is  inconsistent with these  important savings provisions  in the statute, and would 
intrude upon the exclusive concurrent jurisdiction of the State Water Resources Control Board and the 
courts to adjudicate and regulate water diversions and water rights. 

The courts have held that general statements of  legislative  intent do not create an affirmative 
duty or authority on the part of the agency to impose a mandate in furtherance of the policy.  (E.g., City 
of Arcadia v. State Water Resources Control Bd. (2011) 191 Cal.App.4th 156, 175‐176; Shamsian v. Dept. 
of Conservation  (2006) 136 Cal.App.4th 621, 633.)     Therefore,  the Council’s  assertion of authority  to 
regulate  water  use  is  inconsistent  with  the  express  statutory  language  and  an  enlargement  of  the 
Council’s authorities beyond those provided in the Delta Reform Act.   

Ultimately,  while  it  is  consistent  with  the  statutory  scheme  for  the  Council  to  “promote” 
activities that could contribute to reducing reliance on the Delta in meeting future water supply needs, 
the  proposed  section  5005 mandate  is  not  “reasonably  necessary  to  effectuate  the  purpose”  of  the 
Delta Reform Act, and  it  is therefore beyond the Council’s authority and should be removed  from the 
Proposed Regulations.  (Gov’t Code §§ 11342.2, 11349(a)(1) & (2).) 

Thus, this provision should be removed from the Proposed Regulations. 

Section 5005(c):  The prohibition of exports from the Delta proposed in subsection (c) is also not 
authorized by the Delta Reform Act for the reasons explained above; and it is also inconsistent with the 
Delta Reform Act’s exclusion of  routine project operations  from  the definition of covered actions and 
with its several savings clauses. 

The Delta Reform Act  specifically  excludes  from  the definition of  “covered  action”  “[r]outine 
maintenance  and operation of  the  State Water Project or  the  federal Central Valley Project.”    (Wat. 
Code, § 85057.5(b)(2).)   In addition, as demonstrated, the Delta Reform Act provides that “[n]othing  in 
the  application  of  this  section  shall  be  interpreted  to  authorize  the  abrogation  of  any  vested  right 
whether created by statute or common  law” (id., § 85057.5(c)), and “[n]othing  in this division expands 
or  otherwise  alters  the  [State Water  Resources  Control  Board’s]  existing  authority  to  regulate  the 
diversion and use of water or  the courts’ existing concurrent  jurisdiction over California water  rights” 
(id., § 85031(d)).   

Thus, the Council  lacks the authority to require a reduction  in exports of water via the routine 
operation  of  the  State Water  Project  (“SWP”)  or  the  federal  Central Valley  Project  (“CVP”),  and  this 
provision should be removed from the Proposed Regulations. 
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The  Legislative History Directly Contradicts  the Council’s Assertion of Regulatory Authority  to 
Prohibit or Mandate the Actions Required in Section 5005:  While it is clear from the face of the statute 
that the Council does not have the authority to promulgate the mandates in Section 5005, the legislative 
history provides additional evidence of the Legislature’s intent that the reduced reliance policy promote 
general water management  activities  and  programs  to meet  future water  supply  needs,  rather  than 
delegating authority to the Council to mandate a requirement that water use be “significantly reduced.”  

Statements by  legislators who were key  in  the  sponsorship, drafting and adoption of  the Act 
explicitly sought to clarify the reach of Section 85021 as it was being considered.  They agreed it was a 
“broad  statement  of  a  policy  goal . . .  certainly  not  a  mandate.”    And  they  agreed  that  reducing 
dependence  on  the  Delta  to  meet  California’s  water  supply  needs  was  not  an  appropriate  policy 
objective.    These  conclusions  were  articulated  at  a  September  3,  2009,  joint  Senate  and  Assembly 
conference  committee hearing discussing  the various bills  that would  result  in  the Delta Reform Act, 
including SBx7‐1, which established the Council and outlined in detail the contents and purposes of the 
Delta Plan:  

Senator Aanestad:  “To say that we are going to be able to decrease dependency on the Delta is 
an  impossible goal . . . .   The  solution  is  the  second part of  this paragraph  [revised 85021  referring  to 
statewide  strategy  of  investment]  and  that  is  to  improve  efficiency,  conservation,  etc. . . .  ,  it’s 
foolishness to say we are going to become  less dependent on the Delta.    I think  it’s  imperative to say 
we’re going to be more responsible with the water that goes through the Delta . . . .” 

Colloquy  between  Senator  Steinberg  (Senate Majority  Leader  and  coauthor  of  SBx7‐1)  and 
Assemblyman Huffman (Chairman of the Assembly Water, Parks and Wildlife Committee and author of 
Preprint Assembly Bill No. 1, the Assembly’s version of SBx7‐1): 

Senator Steinberg:  “[O]ne question for consideration is whether or not the proponents 
of this language [section 85021] intended it to have legal import or is it a statement of 
intent.” 

Assemblyman Huffman:  “I think, Mr. Chair, we know how to write mandates when we 
want to, that’s not how this reads,  it reads as a broad statement of policy of a goal 
that will guide things going forward . . . .  You reduce dependence by following some of 
the conservation measures that we are asking folks to do  in separate  legislation . . . .  
So, I think it reflects a prudent policy guidance for the state going forward but certainly 
not a mandate.”  [Emphasis added.] 

Senator Cogdill  (Lead sponsor of the companion Water Bond):   “[I]t ought to be more 
about how we make the Delta a more reliable source of water rather than to say we are 
going to do everything we can to limit exports from that very important source.” 

The Legislators’ agreement reflected in these exchanges is supported by the Legislative drafting 
history of section 85021 and related sections.  As originally drafted Water Code Section 85021 read: 
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The policy of the State of California  is to reduce dependence on water from the Delta 
watershed, over the long‐term, for statewide water supply reliability.  Each region that 
depends  on  water  from  the  Delta  shall  improve  its  regional  self‐reliance  for  water 
through  investment  in  water‐use  efficiency,  water  recycling,  advanced  water 
technologies,  local  and  regional  water  supply  projects,  and  improved  regional 
coordination of  local and regional water supply efforts.    (Preprint SB 1 (Aug. 4, 2009).)  
[Emphasis added.] 

That  language was amended on September 9, 2009,8 after the September 3 discussions quoted above, 
to the language adopted ultimately and now codified in section 85021: 

The  policy  of  the  State  of  California  is  to  reduce  reliance  on  the  Delta  in meeting 
California’s  future water  supply  needs  through  a  statewide  strategy  of  investing  in 
improved  regional  supplies,  conservation,  and water‐use  efficiency.    Each  region  that 
depends on water from the Delta watershed shall  improve  its regional self‐reliance for 
water  through  investment  in  water‐use  efficiency,  water  recycling,  advanced  water 
technologies,  local  and  regional  water  supply  projects,  and  improved  regional 
coordination of local and regional water supply efforts.  [Emphasis added.] 

The  significant  changes  to  the  first  sentence  of  the  section  are  italicized  and  bolded  to 
emphasize  the  differences  between  the  earlier  draft  version,  and  the  ultimately  adopted  version  of 
section 85021.    The  first  revision  changes  “reduce dependence” on water  from  the Delta watershed 
“over  the  long‐term”  to  “reduce  reliance” on  the Delta  “in meeting California’s  future water needs.”  
Similar  to  the discussion above of Tenet/Centinela Hospital Medical Center v. Workers’ Compensation 
Appeals Board, the adopted term “future” (as opposed to “continuing” or “existing”) means “existing or 
occurring at a later time.”  In other words, the Section 85021 policy envisions reduced reliance on use of 
Delta water over use that would exist or occur in the future if the policy were not implemented.  It does 
not mean reduce “continuing” or “existing” reliance on Delta water “beyond what exists” currently or 
historically. 

The second significant change is the addition of the language regarding a “statewide strategy of 
investment.”   This  is an  important  reflection of  legislative  intent  that meeting  the policy directive  set 
forth  in Section 85021  is to be achieved on a “statewide” basis that would  include  local  initiatives and 
investments,  statewide  bond  initiatives,  or  other  funding mechanisms.   Notably,  nowhere  does  this 
language expressly or  impliedly authorize the Council to  impose an obligation to “significantly reduce” 
the current use of water from the Delta watershed, or an authorization to the Council to “enforce”  its 
particular interpretation of Section 85021 through the Delta Plan. 

The  Proposed  “Significant  Reduction”  Requirement  Is  Inconsistent  with  the  Legislature’s 
Deletion  from  the Bill of a Similar Requirement:   Another  indication  the Legislature did not  intend  to 
require (or authorize the Council to regulate) a reduction of current use of water is its consideration and 
rejection  of  a  proposed  section  85219.    That  section  would  have  prohibited  construction  of  a 

                                                            
8  Conference Rept. No. 1, SB 12 (Sept. 9, 2009). 
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conveyance  facility within or  around  the Delta until  the Council made  a determination  that  agencies 
relying on  the  facility  for water deliveries had  submitted  “long‐term plan[s]  for  reducing  reliance on 
those exports.”    (Preprint SB 1  (Aug. 4, 2009).)   That  language, which could have been  interpreted  to 
support the “significant reduction” requirement the Council is attempting to impose, was deleted at the 
same time Section 85021 was amended to add “future water supply needs” and the “statewide strategy 
of investment” language. 

The substantive mandate in proposed Section 5005 is inconsistent with both the plain language 
of  the  Delta  Reform  Act  and  its  legislative  history,  and  should  be  removed  from  the  Proposed 
Regulations. 

Section  5005(e)(1):    The  language  of  the  statute  does  not  support  the  Council’s  asserted 
authority  to  require  (e)(1)(A),  (B), and  (C), as a prerequisite  for using, exporting, or  transferring water 
through the Delta.  For example, subdivision (A) mandates that every water supplier that might receive 
water  from  the  “covered  action”  has  an  urban  and  agricultural management  plan.   This  is  a  current 
requirement under law for certain water suppliers, and is therefore duplicative and unnecessary.  (Wat. 
Code, § 10620 [urban water suppliers]; id., §10820 [agricultural water suppliers].) 

Of more  concern,  as  currently  proposed  Subsections  5005(c)  –  (e)  appear  to  create  a  new 
consequence for water supplies that fail to meet novel requirements that the Council has proposed for 
inclusion  in urban and agricultural water management plans  in subsections (e)(1)(B) and (C); namely, a 
potential denial of the ability to use or export water from, or transfer water through, the Delta.  Current 
law, however, has very  limited specific  repercussions  for a  failure  to adopt  these plans  in compliance 
with  the  specific  requirements  set  forth  in  the Water Code.    (Wat. Code,  §§10608.56(a),  (c),  (e),  (f); 
10631.5  [terms  of  and  eligibility  for  certain  water  management  grants  or  loans  for  urban  water 
suppliers]; id., §§ 10608.56(b), (e), (f); 10852 [agricultural water suppliers].)  Nothing in the Delta Reform 
Act provides authority for the novel requirements for urban and agricultural water management plans 
proposed  in  subsections  (e)(1)(B)  and  (C)  of  Section  5005.    In  addition,  insofar  as  these  subsections 
duplicate existing law, they are unnecessary and create confusion in the regulated community. 

Furthermore,  Section  5005(e)(1)(B)  distorts  the  purpose  of  urban  and  agricultural  water 
management plans.  These plans are internal long‐range documents that are to be revised over time as 
conditions  and  technologies  change.   Therefore,  the  implementation  schedules  set  forth  in  the plans 
must  remain  flexible  and  adaptable.   These  plans  are  meant  to  inform  local  water  management 
planning, not to create a new forum for regulation by the Council.  Similarly, in subsection 5005(e)(1)(C) 
the Council grants itself the authority to require a new provision in all water management plans starting 
in  2015.   The  Delta  Reform  Act  does  not  give  the  Council  this  authority,  and  there  is  no  such 
requirement in existing law.  (See Wat. Code, § 10631 [elements of an urban water management plan]; 
id., § 10826  [agricultural water management plan];  id., § 10608 et  seq.  [requirements  for urban and 
agricultural water management plans related to sustainable water use and demand reduction].)       

Thus, Subsections 5005(c) – (e) should be removed from the Proposed Regulations. 
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2.  The Definition of  “Achieving  the Coequal Goal of Providing  a More Reliable 
Water  Supply  for  California”  Includes  Unlawful  Substantive  Mandates  to 
Reduce Water Use 

Section 5001(e)(1):  The Council proposes to include a definition of “achieving the coequal goal 
of  providing  a more  reliable  water  supply  for  California”  to  include  “[b]etter matching  the  state’s 
demands  for  reasonable and beneficial uses of water  to  the available water supply”  (§ 5001(e)(1)(A)), 
and  states  that  “[r]egions  that use water  from  the Delta watershed will  reduce  their  reliance on  this 
water for reasonable and beneficial uses, and improve regional self‐reliance” (§ 5001(e)(1)(B), emphasis 
added), and  “[w]ater exported  from  the Delta will more closely match water  supplies available  to be 
exported, based on water year type and consistent with the coequal goal of protecting, restoring, and 
enhancing the Delta ecosystem” (§ 5001(e)(1)(C), emphasis added).  In addition, the proposed definition 
states: “Delta water that is stored in wet years will be available for water users during dry years, when 
the  limited  amount  of  available  water  must  remain  in  the  Delta,  making  water  deliveries  more 
predictable and reliable.”  (§ 5001(a)(1)(C), emphasis added.) 

The proposed regulatory definition of “achieving the coequal goal of providing a more reliable 
water supply  for California” conflicts with  the  language and structure of  the Delta Reform Act.    (Wat. 
Code, § 85302(d)(1).)  Specifically, the statute mandates that “[t]he Delta Plan shall include measures to 
promote a more reliable water supply that address all of the following,” including “[m]eeting the needs 
for reasonable and beneficial uses of water.”  (Ibid.)  Furthermore, the Delta Reform Act’s coequal goal 
for water supply is to provide “a more reliable water supply for California . . . .”  (Wat. Code, §§ 85054, 
85020(a).)  The Legislature has declared that seven specific objectives “are inherent in the coequal goals 
for management of  the Delta[,]”  including  the objectives  to “[i]mprove  the water conveyance  system 
and expand statewide water storage.”  (Wat. Code, § 85020(f).) 

First,  the proposed definition of achievement of  the coequal goal of a more reliable supply of 
water does not promote or identify actions that will meet water needs.  Instead, it defines achieving the 
coequal goal of a more reliable water supply in a manner that limits use of water from anywhere in the 
Delta watershed, and limits water exports from the Delta. 

Specifically, the proposed definition purports to impose a substantive requirement on all those 
who use water  that originates anywhere  in  the Delta watershed  to “reduce reliance on  this water  for 
reasonable and beneficial uses.”   This mandate  is an unauthorized expansion beyond the policy of the 
State  of  California  articulated  in  the  Delta  Reform  Act  “to  reduce  reliance  on  the  Delta  in meeting 
California’s  future water  supply needs  through a  statewide  strategy of  investing  in  improved  regional 
supplies, conservation, and water use efficiency.”  (Wat. Code, § 85021, emphasis added.)   

As demonstrated above, the Legislature did not include the statewide policy of reduced reliance 
on the Delta to meet future water supply needs in the policies “inherent” in the coequal goals, or in its 
specified elements required to be part of the Delta Plan.   (Wat. Code, §§ 85020, 85300 et. seq.)   Thus, 
the Legislature has not authorized the Council to adopt a new mandate applicable to all users of water 
from  the  Delta  watershed  regarding  current  or  historic  water  supply  needs  based  on  this  general 
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expression of state policy that depends on a statewide strategy to reduce reliance on the Delta to meet 
future water supply needs.  (See Wat. Code, §§ 85210 [enumerated powers of the Council notably lacks 
any  authority  to  convert  state  policy  into  new  substantive mandates];  85212  [authorizing  Council  to 
“provide  timely  advice  to  local  and  regional  planning  agencies  regarding  consistency  of  local  and 
regional planning documents . . . with the Delta Plan,” emphasis added]; 85300(a) [requiring the Council 
to develop a Delta Plan pursuant to the Delta Reform Act “that furthers the coequal goals” and includes 
“subgoals  and  strategies  to  assist  in  guiding  state  and  local  agency  actions  related  to  the  Delta,” 
emphasis  added].)    The  precatory  and  permissive  language  in  the  Delta  Reform  Act  cannot  be 
reasonably interpreted as authorizing the Council to mandate reductions in water use or water exports. 

Second,  the  proposed  definition  purports  to  require  that  those who  export water  from  the 
Delta, i.e., the Department of Water Resources and U.S. Bureau of Reclamation, reduce exports in “dry 
years, when the limited amount of available water must remain in the Delta . . . .”  This provision in the 
proposed definition implies that consumptive uses will only get what is available after other “in‐stream” 
uses are met.  In addition, the statement is ambiguous, suggesting that in undefined “dry years,” exports 
may be reduced to zero because “the limited amount of available water must remain in the Delta . . . .” 

The failure to recognize or even reference the “public  interest”  integral to the reasonable and 
beneficial use of water and the Public Trust doctrine is a fatal deficiency in the Council’s unsubstantiated 
interpretation of the objective to further the achievement of the coequal goal of a more reliable water 
supply.  Nowhere in the Delta Reform Act did the Legislature authorize the Council to adopt a mandate 
that state and federal agencies must reduce exports from the Delta.  Instead, any limits on exports are 
governed  by  other  statutory  and  regulatory  requirements  administered  by  other  state  and  federal 
agencies, including the State Water Resources Control Board, Department of Fish and Wildlife, 9 the U.S. 
Fish and Wildlife Service, and the National Marine Fisheries Service.  

The proposed definition conflicts with the savings clauses in the Delta Reform Act that expressly 
acknowledge the authority of other state and federal laws and regulations that affect the management 
of water resources in the Delta and Delta watershed.  (See Wat. Code, §§ 85031 [limitations on division], 
85032  [subjects  not  affected  by  division];  see  also Wat.  Code,  § 85320(e)‐(g)  [recognizing  that  the 
Department  of Water  Resources,  Department  of  Fish  and Wildlife,  and  other  agencies  besides  the 
Council are “charged with BDCP implementation,” and that the Council’s authority is limited to making 
recommendations to the BDCP implementing agencies regarding implementation of the BDCP, which is 
to be incorporated into the Delta Plan].) 

3.  The Proposed Definition of “Significant Impact” Is Inconsistent with CEQA and 
Should Be Removed or Substantially Revised 

Section  5001(s):    The  proposed  regulatory  definition  of  “significant  impact”  impermissibly 
attempts to alter and amend established CEQA principles regarding baseline conditions and assessment 
of  impacts  (direct,  indirect,  and  cumulative),  and  is  in  direct  conflict  with  controlling  law.    (Pub. 
Resources  Code,  §§  21065,  21068;  Cal.  Code  Regs.,  tit.  14,  §  15125;  In  re  Bay‐Delta  Coordinated 

                                                            
9  Formerly named the Department of Fish and Game. 
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Proceedings  (2008) 43 Cal.4th 1143, 1167‐1168; Communities  for a Better Environment v. South Coast 
Air Quality Management District  (2010) 48 Cal.4th 310, 315, 320‐322; Citizens  for East Shore Parks v. 
State Lands Commission (2011) 202 Cal.App.4th 549, 557‐566.)  The Council has no authority to alter the 
fundamental  framework  of  environmental  review,  which  is  concerned  with  whether  approval  of  a 
proposed action may result  in a significant adverse physical change  in the existing environment.   (Pub. 
Resources Code, §§ 21065, 21068; Cal. Code Regs., tit. 14, §§ 15060 (c)(2), 15061, 15064, 15125, 15358, 
15360, 15378(a); 15382.) 

Of special concern is the Council’s inclusion of an overbroad definition of any proposed project 
that  appears  to  include  any  contribution,  no matter  how  insignificant,  to  any  existing  cumulatively 
significant  impact on achievement of the coequal goals.    It  is conceivable that a proposed project may 
have  an  insignificant  contribution  to  a  cumulatively  significant  impact  that  has  resulted  from  over  a 
century of development in the Delta and Delta watershed.  At a minimum, the definition of “significant 
impact” should be revised to expressly exclude such projects from the definition. 

Section  5003(b)(2)(C):    One‐year  temporary  CVP‐  and  SWP‐related  water  transfers  occur 
regularly and are subject to all terms and conditions and other environmental protections  imposed on 
the SWP and CVP.  They therefore are “routine operations” of the SWP and CVP and expressly excluded 
from  the  definition  of  “covered  action”  by Water  Code  section  85057.5(b)(2).   Moreover,  one‐year 
transfers approved by State Water Resources Control Board are exempt from the application of CEQA 
pursuant to Water Code section 1729, and therefore are not a “project” under Public Resources Code 
section 21065.   Although the proposed regulation administratively exempts one‐year temporary water 
transfers, it does so “only through December 31, 2014.”  This proposed sunsetting of the covered action 
exclusion is inconsistent with the express language in the Delta Reform Act and will hinder achievement 
of the coequal goal of  improving water supply reliability.   Accordingly, this Section should be removed 
from the Proposed Regulations. 

Section 5003(b)(2)(D):  The proposed definition of “covered actions” impermissibly attempts to 
alter  and  amend  established  CEQA  principles  regarding  the  definition  of  a  “project,”  as well  as  the 
application of statutory and categorical exemptions, and is in direct conflict with controlling law.  (Pub. 
Resources Code, § 21065; Cal. Code Regs., tit. 14, §§ 15300.2 (c), 15378; 15382.)  Statutory exemptions 
under  CEQA  are  absolute;  they  reflect  legislative  policy  determinations  and  are  not  subject  to  any 
exceptions for “unusual circumstances.”  (Cal. Code Regs., tit. 14, § 15061(b)(2); Sunset Sky Ranch Pilots 
Association v. County of Sacramento  (2009) 47 Cal.4th 902, 907; Great Oaks Water Co. v. Santa Clara 
Water Dist. (2009) 170 Cal.App.4th 9576, 966, fn. 8; Communities for a Better Environment v. California 
Resources Agency (2002) 103 Cal.App.4th 98, 128‐129.)  The Proposed Regulations directly conflict with 
these established principles.  Furthermore, “unusual circumstances” as they pertain to categorical CEQA 
exemptions have been defined and interpreted under CEQA.  (Cal. Code Regs., tit. 14, §§ 15300.2(c); see, 
e.g.,  Banker’s Hill  v.  City  of  San Diego  (2006)  139  Cal.App.4th  249,  261;  Turlock  Irrigation District  v. 
Zanker  (2006)  140  Cal.App.4th  1047;  Santa Monica  Chamber  of  Commerce  v.  City  of  Santa Monica 
(2002) 101 Cal.App.4th 786, 800; Fairbank v. City of Mill Valley (1999) 75 Cal.App.4th 1243, 1260‐1261.)  
The Council has no authority to fundamentally alter controlling law. 
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4.  Section 5006 Includes an Unauthorized Assertion of Regulatory Authority over 
State and Federal Water Contracting 

Section 5006:  The Proposed Regulations require “improved transparency in water contracting.”  
The  Council  does  not  have  the  statutory  authority  to  impose  that  requirement merely  because  it  is 
based on a Council determination that water contracting is a “covered action.”  While the Delta Reform 
Act authorizes  the Council  to  review on appeal whether a covered action  is consistent with  the Delta 
Plan,  it has no  role  in  the  initial determination whether a proposed action  is a  “covered action.”   As 
described  above,  early  language  had  proposed  to  give  the  Counsel  a  direct  role,  but  the  Legislature 
declined to do so as reflected in the Act.  The Council recognizes this at page 54 of the Delta Plan—“The 
state or local agency . . . determines whether the proposed plan, program or project is a covered action . 
.  .”  Nevertheless,  Section  5006(b)  appears  to  be  an  attempt  to  administratively  declare  that  the 
Department of Water Resources’ and U.S. Bureau of Reclamation’s administration of their contracts are 
covered  actions.    The  Legislature,  however,  has  explicitly  provided  otherwise  by  excluding  routine 
operations of the SWP and CVP—which  includes routine execution and amendment of a water supply 
contract—in Water Code Section 85057(b)(2).   The Delta Reform Act does not authorize the Council to 
regulate  the contract renewal process, and  its attempt  to do so  is  inconsistent with  the Delta Reform 
Act. 

In addition, any attempt by the Council to alter or amend  those contracting policies would be 
inconsistent with  supremacy principles under  federal  law, which  governs  the  contracting process  for 
water supplied by the Central Valley Project; the Burns‐Porter Act (see, e.g., Wat. Code § 12937), which 
governs the State Water Project; and the Delta Reform Act savings clause (including the provision that 
nothing in the Act affects the Burns‐Porter Act).  (Wat. Code, § 85032(e).) 

For the foregoing reasons, Section 5006 should be removed from the Proposed Regulations. 

Section 5009:  The Proposed Regulation states that “[s]ignificant  impacts to the opportunity to 
restore habitat at the elevations shown in Appendix 4 must be avoided or mitigated.”  It is unclear what 
constitutes an “opportunity to restore habitat,” and how such an “opportunity” might be the subject of 
a potentially significant impact (which much be an adverse physical impact under controlling law).  (Pub. 
Resources  Code,  §§  21065,  21068;  Cal.  Code  Regs.,  tit.  14,  §§15358,  15382.)    These  ubiquitous 
uncertainties violate OAL requirements.  Thus, Section 5009 must be removed or revised. 

B.  Sections of the Proposed Regulations Are Not Necessary or Are Unreasonable 

The OAL will  review  the  Proposed Regulations  for  compliance with  the  "necessity"  standard.  
Government Code section 11349(a) defines the necessity standard: 

"Necessity"  means  the  record  of  the  rulemaking  proceeding  demonstrates  by 
substantial evidence the need for a regulation to effectuate the purpose of the statute, 
court decision, or other provision of  law that the regulation  implements,  interprets, or 
makes  specific,  taking  into  account  the  totality  of  the  record.    For  purposes  of  this 
standard, evidence includes, but is not limited to, facts, studies, and expert opinion. 
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To satisfy this standard, Council must provide: 

(1)  a  statement of  the  specific purpose of each adoption, amendment, or  repeal; 
and 

(2)  information  explaining  why  each  provision  of  the  adopted  regulations  is 
required  to  carry out  the described purpose of  the provision.    Such  information  shall 
include, but is not limited to, facts, studies, or expert opinion.  When the explanation is 
based  upon  policies,  conclusions,  speculation,  or  conjecture,  the  rulemaking  record 
must  include,  in  addition,  supporting  facts,  studies,  expert  opinion,  or  other 
information.  An "expert" within the meaning of this section is a person who possesses 
special  skill  or  knowledge  by  reason  of  study  or  experience which  is  relevant  to  the 
regulation in question. 

Numerous sections of the Proposed Regulations do not meet these  legal standards.   Examples 
are set forth below. 

Section  5001:  In  the  Initial  Statement  of  Reasons,  the  Council  states  that  the  definitions  in 
section 5001 “are necessary to clarify the meaning of terms used in the regulations.”  (Initial Statement 
of Reasons at p.2.)   However, at  least the following five provisions within the proposed definitions are 
unnecessary.  

Subsection  5001(k):  The  proposed  regulatory  definition  of  “feasible”  merely  repeats  the 
language of Public Resources Code section 21061.1.  (See also Cal. Code Regs., tit. 14, § 15364.)  As such, 
the regulation is unnecessary and duplicative. 

Subsection 5001(s):   The proposed  regulatory definition of  “significant  impact”  conflicts with 
existing  statutory  and  regulatory  definitions  of  the  same  term  used  in  the  same  context.    (Pub. 
Resources  Code,  §  21068;  Cal.  Code  Regs.,  tit.  14,  §  15382.)    The  Council’s  proposed  regulation  is 
confusing and unnecessary as well as inconsistent with controlling law.  (Pub. Resources Code, § 21068; 
Cal. Code Regs.,  tit. 14, § 15382;  see also  In  re Bay‐Delta Coordinated Proceedings  (2008) 43 Cal.4th 
1143, 1167‐1168; Communities for a Better Environment v. South Coast Air Quality Management District 
(2010) 48 Cal.4th 310, 315, 320‐322; Citizens for East Shore Parks v. State Lands Commission (2011) 202 
Cal.App.4th 549, 557‐566.) 

Section 5005:  The Initial Statement of Reasons describes section 5005 as necessary to “ensure[] 
that  urban  and  agricultural  water  suppliers  are  taking  appropriate  actions  to  contribute  to  the 
achievement of reduced reliance on the Delta  . . .”   (Initial Statement of Reasons at p. 4.)   In addition, 
the text of section 5005 of the Proposed Regulations requires use of water from the Delta watershed to 
be  “significantly  reduced.”    The Council’s proposed  implementation of  that  requirement  violates  the 
Savings  Clauses  of  the Delta  Reform Act.    (Wat.  Code,  §§    85031‐85032.)   Moreover,  the  legislative 
purpose of the Act was to further the coequal goals through the establishment of the Council to improve 
coordination of state agency actions in the Delta, develop a new Science Program to improve water and 
ecosystem management  in  the Delta, and ensure activities of  the State and  local governments  in  the 
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Delta did not preclude progress toward achievement of the coequal goals.  These outcomes were to be 
achieved through the Delta Plan, under which the Council was given the authority to review appeals of 
consistency certifications for “covered actions.”  Regulations seeking to reduce water use statewide and 
SWP and CVP water deliveries are not necessary  for  the Council  to effectuate  these purposes of  the 
Delta Reform Act, which the Legislature directed  it to pursue with very  limited, rather than expansive, 
authorities provided in the Act. 

Subsection 5005(c):   Water Code section 85021 calls for a statewide strategy of  investment  in 
regional water  supply  and management  actions  as  a means  to  help  reduce  reliance  on  the Delta  in 
meeting  future  water  supply  needs.    However,  proposed  subsection  5005(c)  turns  this  statutory, 
forward‐looking investment policy into a highly punitive threat to current and future water supplies.  In 
doing so, the Council has proposed a regulation that is unnecessary, unreasonable, and inconsistent with 
the  statute  itself  and  that  “does  not  reasonably  effectuate  the  statute.”    (Gov.  Code,  §§  11342.2, 
11346.3, 11349.1(a).) 

The  Council’s  proposed  section  5005(c)  could  prevent water  supply  entities  the  use  of  their 
water  rights,  or  their  contract  rights  to  water  service,  even  if  those  entities  meet  all  statutory 
requirements,  simply  because  the  Council  has  decided  that  another  entity  has  not,  in  the  Council’s 
opinion, adequately reduced its reliance on water from the Delta watershed.  For example, the Council 
apparently  claims  the  authority  (1) to  determine  that  one  entity  sharing  a  supply with  others  (e.g., 
several  retailers  served  by  the  same  wholesale  supplier)  has  not  implemented  “all  programs  and 
projects”  identified  in  its water management plan as cost effective and technically  feasible; and  (2) to 
prohibit  the  delivery  to  other  parties  sharing  that  supply  and  for  which  water  management  plan 
compliance has not been questioned.  Under this proposed regulation, if “one or more” water suppliers 
have not  satisfied  the Council,  it  claims  the  right  to  consider  that  factor  in deciding whether  to halt 
delivery of any of that water to all of the entities sharing that supply.  Not only is this assertion of power 
untenable and not supported by the language of the statute or its legislative history, it also is invalid and 
ineffective under Government Code section 11342.2. 

Section  5006:    In  the  Initial  Statement  of  Reasons,  the  Council  asserts  that  section  5006  is 
intended  to  remedy  the  “lack  of  accurate,  timely,  consistent,  and  transparent  information  on  the 
management of California’s water supplies and beneficial uses” through “improved public  involvement 
and transparency in decision making processes by enforcing . . . existing contracting policies within the 
[DWR]  and  the  Bureau  of  Reclamation.”    (Initial  Statement  of  Reasons  at  p.  5.)    However,  the 
requirement  in the Proposed Regulation of “improved transparency  in water contracting”  is redundant 
of existing policies, as shown  in  the Council’s own appendices.   The specific  language merely  requires 
the Department of Water Resources and U.S. Bureau of Reclamation to follow contracting policies that 
each has developed and is currently utilizing.  There is no need for the requirement. 

C.  Sections of the Proposed Regulations Lack Clarity 

The  OAL will  review  the  Proposed  Regulations  to  determine whether  they  comply with  the 
"clarity"  standard.    (Gov.  Code,  §  11349.1(a)(3).)  "Clarity"  as  defined  by  Government  Code  section 
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11349(c) means "written or displayed so  that  the meaning of regulations will be easily understood by 
those persons directly affected by them." "Clarity"  is further defined  in California Code of Regulations, 
title 1, section 16(a):  

In examining a regulation for compliance with the "clarity" requirement of Government 
Code section 11349.1, OAL shall apply the following standards and presumptions: 

(a) A regulation shall be presumed not to comply with the "clarity" standard  if 
any of the following conditions exists: 

(1)  the  regulation  can,  on  its  face,  be  reasonably  and  logically  interpreted  to 
have more than one meaning . . . .   

Because the Proposed Regulations contain so many vagaries, the regulated community cannot 
know how they may be required to comply.  The Council has an obligation to provide clear and complete 
regulations  for  public  review  and  comment  such  that  their  requirements  are  readily  apparent.    The 
following examples illustrate where the Proposed Regulations do not satisfy that obligation. 

Subsection 5001(s):  As noted above, the Initial Statement of Reasons states that the definitions 
in  section  5001  “are  necessary  to  clarify  the  meaning  of  terms  used  in  the  regulations.”    (Initial 
Statement of Reasons at p.2.)   However,  the proposed definition of  “significant  impact”  is  confusing.  
Subsection 5001(s) does not explain what would constitute a “substantial impact on the achievement of 
one or both of the coequal goals,” which  is a key component of the proposed definition of “significant 
impact.”    (Emphasis added.)   Thus,  in addition  to being unnecessary and  inconsistent with controlling 
law, subsection 5001(s) lacks clarity.    

Section 5009:  The Proposed Regulation states that “[s]ignificant  impacts to the opportunity to 
restore habitat at the elevations shown in Appendix 4 must be avoided or mitigated.”  It is unclear what 
constitutes an “opportunity to restore habitat,” and how such an “opportunity” might be the subject of 
a  potentially  significant  impact  (which  much  be  a  physical  impact  under  controlling  law).    (Pub. 
Resources Code, §§ 21065, 21068; Cal. Code Regs., tit. 14, §§15358, 15382.)  Further,  it is unclear how 
the proposed mandatory language requiring that “opportunity” impacts “must be avoided or mitigated” 
is to be satisfied. 

IV.  DEFICIENCIES WITH COST ANALYSIS 

The Cost Analysis of the DSC proposed regulations contains analytical errors, errors of omission, 
and simply ignores significant costs. 

A.  The Cost Analysis Does Not Adequately Explain the Assumption of No Cost to Comply 
with Existing Regulations   

The proposed regulations are based on an apparent assumption that the Proposed Regulations 
merely duplicate, and do not add  to  the substantive  requirements of existing  law, so  the costs of  the 
proposed regulations would occur in any case.  That assumption is not explicitly stated or supported by 
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citations to  law.   Thus, the assumption that particular results of the regulations are already defined  in 
law,  and  thus  generate  no  costs,  is  unsupported.    To  the  extent  that  the  Proposed  Regulations  add 
substantive mandates, as demonstrated above, the assumption is inaccurate. 

B.  The Cost Analysis Greatly Underestimates  the Cost of Complying with  the Proposed 
Regulations   

Most  simply  put,  the  cost  analysis  is  limited  to  administrative  costs  of  compliance with  the 
Proposed Regulations; thus,  it  fails to address the  larger direct and  indirect economic and social costs 
associated with application of the regulations as written. 

The Proposed Regulations fail to consider: 

 Costs  (both  opportunity  and  direct  costs)  due  to  delays  in  private  projects  for  consistency 
determinations; 

 Costs due to delays that result in the abandonment of projects; 

 Costs  due  to  appeals  regarding  consistency  certifications,  and  the  lack  of  clear  definition  of 
many  of  the  terms  of  the  regulation  lend  themselves  to  interminable,  hyper‐technical  legal 
challenges based on differing interpretations of vague and ambiguous provisions; 

Also,  the  cost  analysis  ignores  the  costs  associated  with  the  mandatory  reductions  in  the 
quantity of water conveyed  through  the Delta, and  in reductions  in water used  from within  the Delta 
watershed  set  forth  in  Section 5005 of  the Proposed Regulations.   The economic  and  social  costs of 
those  reductions  are  severe.    The  Public Water Agencies’  prior  letter  regarding  the Delta  Plan Draft 
Program Environmental Impact Report, dated February 2, 2012, discusses the work of economists from 
U.C. Davis and the University of the Pacific, which concluded that in 2009, as a result of a relatively dry 
hydrology and water supply restrictions imposed on the State Water Project and Central Valley Project, 
the San  Joaquin Valley population  lost as many as 7,434  jobs, more  than $278 million  in  income, and 
more than $368 million in overall economic output.  (Michael J., et al. 2009. A Retrospective Estimate of 
the Economic  Impacts of Reduced Water Supplies  to  the San  Joaquin Valley  in 2009  (Sep. 28, 2010).)  
Additional support can be found  in several court decisions.   (Delta Smelt Consol. Cases (E.D. Cal. 2010) 
717 F.Supp.2d 1021, 1052; Consol. Salmonid Cases (E.D. Cal. 2010) 713 F.Supp.2d 1116, 1148; San Luis & 
Delta‐Mendota Water Authority v. Salazar (Delta Smelt Consol. Cases) (E.D. Cal. 2009) 2009 WL 1575169 
at *5‐6.) 

To  the  extent  the  proposed  regulations  assume  the  reductions  in  the  quantity  of  water 
conveyed through the Delta would be “offset” by  localized actions, the cost analysis does not  identify 
costs  associated  with  those  other  actions.    For  example,  if  the  offset  is  to  occur  with  increased 
production of groundwater,  the cost analysis does not consider  the cost of overdrafting groundwater 
basins. 
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C.  The Cost Analysis Erroneously Interprets Habitat Restoration as No Cost 

The  cost analysis assumes  that all habitat  restoration will  result  from  the operation of CEQA.  
There  is no basis  for this assumption, as nowhere  in the Proposed Regulations are habitat restoration 
goals tied to those required to fulfill CEQA obligations to  implement feasible alternatives or mitigation 
measures  to  address  significant  environmental  impacts.    As  a  result,  the  cost  analysis  improperly 
assumes no cost for habitat restoration that may be required as a result of the Proposed Regulations. 

Further, the related requirement to protect opportunities to restore habitat imposes additional 
opportunity and direct costs, as use of private property may be affected by restoration effort mandates.  
The discussion  in the cost analysis focuses on areas that are currently regulated to  justify  its finding of 
no additional costs, but fails to examine the costs associated with those areas which are not currently 
regulated. 

D.  The  Cost  Analysis  Ignores  Potential  Costs  Associated  with  Implementing  the 
Requirements  to Reduce Reliance on Delta Watershed Water  to Meet Future Water 
Supply Needs 

While  existing  law  may  require  regions  to  improve  water  conservation,  groundwater 
management, and multiple other water use changes (see Wat. Code, § 10608 et seq.), Section 5005 of 
the Proposed Regulations threatens loss of water supply for failing to meet certain reductions in water 
used  from  the  Delta  watershed.    The  Proposed  Regulations  state,  if  a  region  fails  to  ‘”adequately 
contribute,” to water use reductions,10 those within that region may not receive water from within the 
Delta, or conveyed through the Delta.   If restrictions on water supply are  imposed pursuant to Section 
5005,  such  draconian  consequences  will  drive  significant  expenditures  beyond  what  is  currently 
underway.   Conversely, those regions which have already significantly complied with the requirements 
may have limited ability to further reduce their demand.  Those regions may lose opportunities to have 
sufficient water to meet demands or be forced to spend  large sums of money on projects that are not 
otherwise cost‐effective.   Thus, the Council has yet to analyze the economic costs associated with the 
implementation of Section 5005. 

 

 

 

 

 

                                                            
10  “Adequately contribute” is undefined.  Thus, the cost of compliance may be unknowable.  However, the Council 
cannot promulgate an unlawfully vague and ambiguous regulation, then use the vagueness and ambiguity as an 
excuse not to conduct the required economic analysis of the impact of implementing the Proposed Regulations. 
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For  all  the  reasons  stated  above,  the  Proposed  Regulations  including  the  Cost  Analysis  are 
fundamentally flawed and should be revised and recirculated for public comment. 

Sincerely, 

                        

Daniel G. Nelson            Terry L. Erlewine 
Executive Director            General Manager 
San Luis & Delta‐Mendota Water Authority      State Water Contractors 
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ATTACHMENT 1 

The  State Water  Contractors  (SWC)  represents  27  public  agencies  that  contract  with  the  State  of 
California  for water  from  the  State Water  Project  (SWP).    These  agencies  are  each  organized  under 
California  law and provide water supplies to nearly 25 million Californians and 750,000 acres of prime 
farmland from Napa County to San Diego and points between.  
 
The San Luis & Delta‐Mendota Water Authority (SLDMWA), which was formed in 1992 as a joint powers 
authority, consists of 29 member agencies, 27 of which contract with the United States Department of 
the  Interior, Bureau of Reclamation  (Reclamation),  for supply of water  from the  federal Central Valley 
Project  (CVP).  SLDMWA’s  member  agencies  hold  contracts  with  Reclamation  for  the  delivery  of 
approximately 3.3 million acre‐feet of CVP water. CVP water provided to SLDMWA’s member agencies 
supports  approximately  1.2 million  acres of  agricultural  land,  as well  as more  than  100,000  acres of 
managed wetlands, private and public,  in California’s Central Valley. SLDMWA’s member agencies also 
use CVP water to serve more than 1 million people in the Silicon Valley and the Central Valley. 
 
SLDMWA Member Agencies: 
 
Banta‐Carbona Irrigation District 
Broadview Water District 
Byron Bethany Irrigation District (CVPSA) 
Central California Irrigation District 
City of Tracy 
Del Puerto Water District 
Eagle Field Water District 
Firebaugh Canal Water District 
Fresno Slough Water District 
Grassland Water District 
Henry Miller Reclamation District #2131 
James Irrigation District 
Laguna Water District 
Mercey Springs Water District 
Oro Loma Water District 
Pacheco Water District 
Pajaro Valley Water Management Agency 
Panoche Water District 
Patterson Irrigation District 
Pleasant Valley Water District 
Reclamation District 1606 
San Benito County Water District 
San Luis Water District 
Santa Clara Valley Water District 
Tranquility Irrigation District 
Turner Island Water District 
West Side Irrigation District 
West Stanislaus Irrigation District 
Westlands Water District 
 

SWC Member Agencies: 
 
Alameda County Flood Control and Water 
Conservation District Zone 7 
Alameda County Water District 
Antelope Valley‐East Kern Water Agency 
Casitas Municipal Water District 
Castaic Lake Water Agency 
Central Coast Water Authority 
City of Yuba City 
Coachella Valley Water District 
County of Kings 
Crestline‐Lake Arrowhead Water Agency 
Desert Water Agency 
Dudley Ridge Water District 
Empire‐West Side Irrigation District 
Kern County Water Agency 
Littlerock Creek Irrigation District 
Metropolitan Water District of Southern 
California 
Mojave Water Agency 
Napa County Flood Control and Water 
Conservation District 
Oak Flat Water District 
Palmdale Water District 
San Bernardino Valley Municipal Water 
District 
San Gabriel Valley Municipal Water District 
San Gorgonio Pass Water Agency 
San Luis Obispo County Flood Control and 
Water Conservation District 
Santa Clara Valley Water District 
Solano County Water Agency 
Tulare Lake Basin Water Storage District 
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April 22, 2013 
 
By Hand Delivery and Electronic Mail 
 
Cindy Messer 
Delta Plan Program Manager 
Delta Stewardship Council 
980 Ninth Street, Suite 1500 
Sacramento, CA 95814 
 
modifiedrulemakingprocess.comment@deltacouncil.ca.gov 
 
Re: Delta Stewardship Council Proposed Rulemaking - Modifications to Proposed 

Regulatory Text Submitted to the Office of Administrative Law on April 4, 2013 
 
Dear Chairman Isenberg and Council Members: 
 
 The State Water Contractors and the San Luis & Delta-Mendota Water Authority,  
on behalf of themselves and their member agencies, collectively referred to herein as the 
“Public Water Agencies,”1 submit the following comments in response to the Notice of 
Modifications to Proposed Regulatory Text the Delta Stewardship Council (“Council”) 
submitted to the Office of Administrative Law (“OAL”) on April 4, 2013 (hereafter, 
“Proposed Regulations” or “modified Proposed Regulations”).  The comments presented 
herein are relevant to the draft Delta Plan and the draft Programmatic Environmental 
Impact Report for the Delta Plan.  As a result, the Public Water Agencies respectfully 
submit this letter to the Council, for consideration and inclusion in the administrative 
record for those other, related efforts as well. 
 
 There have been some modest improvements to the Council’s original proposed 
regulations submitted to OAL on November 16, 2012.  The Public Water Agencies are 
encouraged that former proposed Section 5007 “Update Delta Flow Objectives” has been 
removed from the modified Proposed Regulations package, and has become a 
recommendation.  In addition, it is encouraging that the modified Proposed Regulations 
extend the exclusion of water transfers of less than one year in duration from the 

                                                      
1 For the entire list of the Public Water Agencies, see Attachment 1 to the Public Water Agencies’ prior 
comment letter on the draft proposed regulations and economic impact analysis dated January 14, 2013 
(attached). 
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definition of “covered action” to January 1, 2017, although it is not satisfactory to limit the 
exclusion to that date. 
 

In spite of those improvements, the Public Water Agencies remain very concerned 
with the draft Delta Plan, its supporting draft environmental impact report and the 
Proposed Regulations.  The Public Water Agencies supported and value the integral 
though circumscribed role the Legislature established for the Council in the Sacramento 
San Joaquin Delta Reform Act of 2009 (Water Code, § 85000 et seq., “Delta Reform Act” or 
“Act”).  In addition to its limited “covered action” review role, the Legislature has directed 
the Council to:  (1) help facilitate the coordination of often disparate State agency actions 
in the Delta to further the achievement of the coequal goals; (2) prioritize levee 
investments in the Delta to protect “state interests”; and, (3) take the lead in developing a 
robust and more effective and efficient Delta Science Plan and Program.  Regrettably, 
instead of providing the value added the Legislature intended, thus far the Council is 
poised to become yet another regulatory hurdle in the Delta hampering achievement of 
the coequal goals, notwithstanding its lack of statutory authorities to undertake such a 
role. 
 

The numerous fundamental and fatal deficiencies identified in the Public Water 
Agencies’ comment letter of January 14, 2013, particularly relating to exceeding limited 
authorities granted to the Council in the Delta Reform Act, have not been cured.2  

 
As the Public Water Agencies previously demonstrated, the Council’s Proposed 

Regulations are based on a fundamental misreading of the Delta Reform Act.  The Council 
asserts the authority to adopt the Proposed Regulations, regardless of whether they are 
expressly authorized by the Act.  The Council largely bases its claim of authority on a 
single phrase in Water Code section 85001, subdivision (c).  That section expresses a 
legislative intent to “establish a governance structure that will direct efforts across state 
agencies to develop a legally enforceable Delta Plan.”  But it is a long and unsupported 
leap from that statement of intent to the Council’s interpretation – that it has the duty and 
power to make the entirety of the Delta Plan legally enforceable through the adoption of 
regulations. 

 
Under established principles of law, the Delta Reform Act undoubtedly affords the 

Council power to adopt regulations, but that power is limited to those regulations 
necessary to carry out the specific “powers and duties identified” for it by the Legislature 

 
2 The Public Water Agencies hereby incorporate by reference the prior comments presented in their January 
14, 2013 letter.  In addition, because the modified Proposed Regulations will be central to the implementation 
of the Delta Plan, which itself is the subject of a legally deficient Programmatic Environmental Impact Report 
(“PEIR”), the Public Water Agencies incorporate by reference their prior comments on the Final Draft Delta 
Plan and the Final Draft PEIR.  In addition, because the Council staff did not propose changes to all of the 
previously published draft Proposed Regulations, those prior comments remain applicable.  The Public 
Water Agencies’ prior comments are attached as Exhibits 1, 2 and 3. 
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in the Delta Reform Act.  (Water Code, § 85210(i).)  That is a much narrower scope than 
making all of the various provisions of the Delta Plan “legally enforceable.” 

 
The Legislature defined the manner and extent to which the Delta Plan will be 

legally enforceable.  In particular, for covered actions, it requires agencies to provide 
written certification of consistency with the Delta Plan.  That certification must be 
supported by detailed findings, and may be appealed to the Council.  (Water Code, § 
85225.)  If the Council concludes that an agency’s conclusions regarding consistency are 
not supported by substantial evidence, it may remand for further explanations and 
findings.  (Water Code, § 85225.25.)  In addition, the Delta Reform Act contemplates that 
the Delta Plan will rely on the existing authorities of federal and state agencies that 
regulate and carry out activities in the Delta.  For example, the Bay Delta Conservation 
Plan will be incorporated into the Delta Plan if it meets the permitting requirements of the 
Natural Communities Conservation Planning Act and the federal Endangered Species Act.  
(Water Code § 85320.)  The Bay Delta Conservation Plan will be legally enforceable.  Thus, 
the Delta Plan will be legally enforceable, as and to the extent specified by the Legislature 
in the Delta Reform Act.  Not only is the Council’s claim of broad authority unnecessary to 
fulfill the intent expressed in section 85001(c), its proposed regulations would conflict with 
the Delta Reform Act, by altering the legally enforceable effect of the Delta Plan.  The 
Council is overstepping its authority. 

 
If the Legislature had intended for the Council to have such broad powers through 

the term “legally enforceable,” it would have expressly stated that in the chapter of the 
Delta Reform Act regarding the “Mission, Duties, And Responsibilities Of The Council,” 
Water Codes sections 85210 through 85214.  It did not.  In the alternative, the Legislature 
could have included such broad authority in Water Code section 85300, which requires the 
Council to develop and adopt the Delta Plan.  It did not.  Or, it could have included 
“legally enforceable” in the list of requirements for the Delta Plan in Water Code section 
85308.  Again, it did not.  Given the absence of the broad duty and power claimed by the 
Council from the most pertinent sections of the Delta Reform Act, it is unreasonable and 
unlawful to find that expansive power and duty nonetheless implied in the expression of 
legislative intent in Water Code section 85001(c). 

 
 Many of the modified Proposed Regulations (like the proposed regulations of 
November 16, 2012) also fail to satisfy other basic standards set forth in the Government 
Code to which any proposed regulations must conform (necessity, clarity, consistency, 
reference, and non duplication). 
 

In light of the Council’s carefully defined and delegated authority, and based on the 
arguments presented in our prior comments and in Attachment 1 hereto, the Public Water 
Agencies respectfully urge the Council to direct staff to: 
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(1) remove from the Proposed Regulations section 5003 because it exceeds 
the Legislature’s express grant of statutory authority to the Council;  

(2) remove from the Proposed Regulations, draft Delta Plan, and existing 
regulations governing the administrative appeal process any claim of 
authority to stop covered actions from being implemented; such an assertion 
of authority is inconsistent with the plain language in, and legislative intent 
supporting the Act;3  

(3) exempt from covered activities (without any sunset provision) all water 
transfers of up to one year in duration; and  

(4) recirculate the Proposed Regulations, as further modified, for full 45-day 
comment. 
 
Unless and until the Council eliminates from the Proposed Regulations provisions 

that exceed the Council’s authority, provisions that are not necessary, provisions that are 
not clear, provisions that are not consistent, and provisions that are duplicative, as 
identified above, in Attachment 1 hereto, and in our prior comments, the Proposed 
Regulations will remain fundamentally and legally flawed.  The requested revisions of the 
Proposed Regulations would also help the Council re-focus, allowing it to devote more 
resources toward progress on the tasks the Legislature was most interested in having the 
Council perform.  

 
 The Public Water Agencies have worked faithfully with the Council and its staff to 

help guide the development of a Delta Plan, and its regulations, that will further the 
coequal goals while not exceeding the Council’s powers delegated to it by the Legislature.  
We look forward to continuing this constructive relationship into the future as the Plan 
continues to evolve. 
 
Sincerely Yours, 
 
  

  
Daniel G. Nelson 
Executive Director 
San Luis & Delta-Mendota Water 
Authority 

Terry L. Erlewine 
General Manager 
State Water Contractors 

                                                      
3 Public Water Agencies’ comment letter dated January 14, 2013 at pp. 4-7. 
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ATTACHMENT 1 

Specific Comments on the Modified Proposed Regulations 

Section 5001(f) – The definition of “best available science” has undergone a major revision.  
As revised, the definition now mandates that “[b]est available science shall be consistent 
with the guidelines and criteria found in Appendix 1A.”  By doing so, it has elevated the 
“guidelines” into a regulatory definition.4  Such a major revision to a draft regulation 
requires a minimum of 45-day notice and comment.  (Govt. Code, §§ 11346.4(a), 
11346.8(c).)  The Council should remove the guidelines and criteria as an appendix to the 
Proposed Regulations. 

Section 5001(h) – This subdivision continues to incorporate substantive mandates 
regarding the achievement of the coequal goals into a regulatory definition.  In addition, as 
explained in our prior comments,5 these mandates exceed the Council’s specific statutory 
authority.6  The unlawful provisions must be removed. 

Section 5001(dd) – “Significant Impact” is still defined as a substantial negative or positive 
impact on the achievement of one or both of the coequal goals.  As demonstrated in our 
prior comments, the inclusion of projects that will have a significant positive impact on the 
achievement of the coequal goals is unnecessary, but more importantly, it exceeds the 
Council’s statutory authority.7  State policy is to further the coequal goals by avoiding the 
carrying out of actions that are inconsistent with, i.e., adverse to their achievement, not by 
adding another regulatory obstacle to projects that significantly advance them. 

The proposed definition also lacks clarity and lacks consistency.  Specifically, for purposes 
of the California Environmental Quality Act (“CEQA”), “significant impact” and 
“significant effect” are defined as “substantial, or potentially substantial adverse change in 
any of the physical conditions within the area . . ..”  (14 Cal. Code Regs., § 15382, underline 
added; see also, id, § 15358 [“effects” and “impacts” synonymous].)  The conflict with 
CEQA’s definition will likely lead to confusion in the regulated community, especially 
given the explicit references to CEQA in Section 5001(dd).  The Council must exclude from 
the definition of significant impacts positive impacts. 

Section 5001(dd)(3) – The Proposed Regulations should except from covered actions water 
transfers, particularly those of duration of up to one year.  Water transfers occur regularly 
in connection with the operations of the State Water Project (“SWP”) and Central Valley 
Project (“CVP”), and are therefore “routine operations” of the SWP and CVP that are 

                                                      
4 In addition, as demonstrated in our detailed comments on Appendix 1A below, the criteria themselves 
include unlawful mandates and misrepresent key aspects of what may constitute best available science. 
5 Public Water Agencies’ comment letter dated January 14, 2013 at p. 15. 
6 Ibid. 
7 Public Water Agencies’ comment letter dated January 14, 2013 at pp. 16-17, 19. 
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expressly excluded from the statutory definition of “covered action” in Water Code section 
85057.5, subdivision (b)(2).  Temporary water transfers are exempted from CEQA, (Water 
Code, § 1729; 14 Cal. Code Regs. § 15282, subd. (u)), and should likewise be excluded from 
the definition of “covered action” to ensure clarity and consistency among laws.8 

Exclusion of water transfers from covered actions is important to further the co-equal 
goals.  Transfers are an important means to meet water needs for both consumptive and 
in-stream beneficial uses.  However, given the purpose of the transfer and their duration, 
time is often, if not always, of the essence.  If not exempted from the definition of “covered 
actions,” delays caused by challenges to either determinations that given transfers will not 
have significant impacts on the achievement of the coequal goals, or consistency 
certifications for such transfers, would likely impair, if not preclude, such transfers (a 
result intended to be avoided by exempting temporary transfers from CEQA).  The 
Proposed Regulation would have a chilling effect on the use of this important water 
management tool, and should be rejected because it is antithetical to the coequal goal of 
improved water supply reliability. 

Related to this, the modified Proposed Regulations now create an inconsistency between 
the Proposed Regulations and CEQA that may result in the Proposed Regulations 
requiring environmental review where the Legislature has provided a statutory exemption 
under CEQA.  In the modified Section 5001(dd)(4), projects other than temporary water 
transfers that are exempted from CEQA are excluded from the definition of “covered 
actions” unless an unusual circumstance applies.  However, because the modified 
Proposed Regulations attempt to redefine CEQA terms, it is unclear whether the dozens of 
other statutory exemptions can be exempt from the definition of “covered action,” since 
statutory exemptions do not have an unusual circumstances exception under CEQA. 

Categorical exemptions were created based on the fact that they are recognized to be 
actions that, under normal circumstances, do not have significant environmental effects.  
On this basis, categorical exemptions have an unusual circumstances exception that 
prevents application of the exemption if there is something about the action that makes it 
unlike other, similar actions such that it is likely to have significant impacts.  In contrast, 
statutory exemptions were not created based on their general lack of environmental 
impacts but for other reasons the legislature found compelling, thus, there are no “usual” 
or “unusual” circumstances that relate to statutory exemptions.   

The proposed extension of an inapplicable “unusual circumstances” exception to statutory 
exemptions may create a requirement that virtually all actions statutorily exempt from 
CEQA may require some level of environmental review in order to determine whether 
they are a covered actions, and if so, it would require more environmental review to 
demonstrate that they are consistent with the coequal goal of restoring the Delta 

 
8 See also, Public Water Agencies’ comment letter dated January 14, 2013 at pp. 17.  Notably, none of the code 
section references with regard to the entirety of section 5001 provides authority for application of the 
consistency certification regulatory scheme to CEQA exempted activities. 
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ecosystem.  Thus, the Proposed Regulation would override the statutory exemptions 
provided in CEQA. 

Section 5002(b)(2) – The proposed consistency findings continue to require lead agencies 
that are undertaking or approving a covered action that is not exempt from CEQA to 
include feasible mitigation measures identified in the Delta Plan’s PEIR.  First, as drafted, 
this regulation would improperly require lead agencies to adopt mitigation measures even 
where the underlying project would qualify for a Negative Declaration because it would 
have no significant impact on the environment.  Thus, the requirement is contrary to the 
requirements of CEQA and should be deleted. 

Second, this requirement would trump a lead agency’s discretion to adopt feasible 
mitigation measures that it determines are appropriate to the specific project at hand.  
Even where lead agencies produce project-level environmental documents that tier off of 
program EIRs, under CEQA there is no mandate that the lead agency adopt the same 
mitigation measures, or mitigation measures that are deemed to be at least as effective, as 
those adopted in connection with a program EIR. 

Third, the regulation must be revised to ensure clarity, consistency and avoid duplication 
of measures (including mitigation) adopted through the BDCP and those adopted by the 
Council.  Given the limited authority for the Council to adopt mitigation requirements, as 
previously addressed in the Public Water Agencies’ comments, and the statutory 
construct, which among other provisions, mandates the Council incorporate the BDCP 
into the Delta Plan if specific conditions are satisfied, the regulations should make plain 
that the mitigation measures adopted through the BDCP will supersede any measures 
adopted by the Council, and those Council adopted measures will not apply to or 
otherwise affect the BDCP. 

Section 5002(b)(3) – The modified Proposed Regulations continue to unlawfully impose 
on all lead agencies a requirement to use and document the use of best available science.  
As detailed in our prior comments, the Council lacks the authority to impose this 
requirement on lead agencies undertaking or approving covered actions, and this 
requirement suffers numerous defects, in large part because it concerns the standard of 
information needed to support agency decision-making.9  It also conflicts with the 
substantial evidence standard in CEQA, and it overlaps with similar, but not identical 
requirements to use the best available scientific and commercial data to support permits 
and consultations under the California Endangered Species Act, and federal Endangered 
Species Act.  The Public Water Agencies urge the Council to recast this into a 
recommendation in the Delta Plan instead of elevating it to a regulatory mandate.10 

 
9 Public Water Agencies’ comment letter dated January 14, 2013 at pp. 7-8. 
10 Public Water Agencies’ comment letter dated January 14, 2013 at pp. 7-8. 
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Section 5003 (Water Resources Policy 1 of the draft Delta Plan) – As demonstrated in 
detail in the Public Water Agencies’ prior comments,11 neither the plain language of the 
Delta Reform Act nor its legislative history empowers the Council to adopt regulations 
purporting to prohibit water exports from, or transfers through the Delta if, in the 
Council’s opinion, one or more agricultural or urban water suppliers “have failed to 
adequately contribute to reduced reliance on the Delta and improved regional self-
reliance” consistent with the Council’s proposed regulatory standards.12  The Act 
authorizes the Council to review appeals of consistency determinations for covered actions 
in the Delta and Suisun Marsh.  But it does not authorize it to deny water transfers and 
exports based on the statewide policy of reduced regional reliance on the Delta to meet 
future water supply needs, either through the consistency appeal process, or through a 
direct prohibition, as Section 5003 purports to do. 

The modified Proposed Regulations cite as authority a host of code sections from the Delta 
Reform Act.  However, as demonstrated below, none of the cited statutory references 
provide the Council with the authority it asserts.  The Proposed Regulations should not 
include any language that would result in a ban of water exports from, or transfers 
through the Delta, or otherwise regulate actions of water suppliers outside the Delta and 
Suisun Marsh.         

Water Code Section 85210, subdivision (i) provides that the authority to “adopt 
regulations or guidelines as needed” is limited to adopting only those regulations 
necessary “to carry out the powers and duties identified” in the Delta Reform Act.  In and 
of itself, this section does not authorize any specific regulations as only those “powers and 
duties identified in” the Act can provide justification for a proposed regulation.  In other 
words, the Council has only those powers and duties expressly provided in the Act.  The 
specific “references” cited as support for the Council’s authority to adopt proposed Section 
5003 fail to provide any legitimate basis for exercising the “authority” asserted under 
section 85210, subdivision (i) because none of them specifies “powers and duties identified 
in” the Delta Reform Act. 

Water Code Sections 10608, 10610.2, 10610.4, 10801, and 10802, are not part of the 
Delta Reform Act.  Instead, they set forth the requirements for Agricultural and Urban 
Water Management Plans.  Thus, they do not provide the Council with the claimed 
authority. 

                                                      
11 Public Water Agencies’ comment letter dated January 14, 2013 at pp. 8-11, 20. 
12 Notwithstanding the lack of authority to promulgate Section 5003, the way “water supplier” is defined for 
purposes of Section 5003 is both too broad and too narrow.  Too narrow, because, as stated at the March 25 
and 26 public meeting, both in-Delta and upstream water users are exempt, leaving the policy to apply to 
only water users who export water through the State Water Project or the Central Valley Project.  In-Delta 
diversions can have an individually or cumulatively significant adverse impact on achieving the coequal 
goals, thus, they should not be exempted.  It is also too broad, because, as explained below, the Council seeks 
to judge water management decisions of agencies outside of the Delta. 
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Water Code Section 85001, subdivision (c) expresses the Legislature’s finding and 
conclusion that the Council serve as a “governance structure that will direct efforts across 
state agencies to develop a legally enforceable Delta Plan.”  This is a general statement of 
legislative intent, not a grant of regulatory authority.  It does not provide any authority to 
the Council to regulate the activities of local agencies throughout the state of California, or 
to constrain the operations of the State Water Project or Central Valley Project, including 
use of water transfers for the benefit of State Water Project or Central Valley Project water 
users. 

Water Code Section 85004, subdivision (b) expresses the Legislature’s finding and 
declaration that various water management strategies, alternative water supply 
development, and new storage and conveyance facilities are “involved” in “providing a 
more reliable water supply for the state.”  It does not provide the Council with the “power 
and duty” to mandate reduced reliance. 

Water Code Section 85020, subdivision (a) provides a very general legislative 
assessment that “inherent in the coequal goals for management of the Delta” is to 
“Manage the Delta’s water and environmental resources and the water resources of the 
state over the long term.”  The section begins by stating:  “The policy of the State of 
California to achieve the following objectives” which is not a delegation of a “power and 
duty.”  The section expresses state policy. 

Water Code Section 85020, subdivision (d) specifies efforts to “Promote statewide 
water conservation, water use efficiency, and sustainable water use” are considered 
“inherent in the coequal goals for management of the Delta.”  Again, there is no “power 
and duty” identified or conferred upon the Council that may be a “reference” for the 
assertion of “authority” under section 85210, subdivision (i).  Furthermore, the plain 
meaning of the word “promote” cannot justify the promulgation of a regulatory mandate.  
If the Legislature intended to “require” an action it would have written the statute to 
include mandatory language.  Instead it chose the word “promote” which means to 
“support or encourage” something, not to mandate or regulate it. 

Water Code Section 85020, subdivision (h) explains that “the policy of the State of 
California” was to “establish a new governance structure with the authority, 
responsibility, accountability, scientific support, and adequate and secure funding to 
achieve” the objectives inherent in the coequal goals.  The Legislature carried out this 
policy by forming the Council and creating and revising the “powers and duties” of other 
State agencies related to management of the Delta, i.e. the Delta Conservancy and the 
Delta Protection Commission.  This provision provides no authority to regulate water 
suppliers.  And it cannot reasonably be interpreted to constitute a general and sweeping 
delegation of “powers or duties” upon the Council in addition to and independent of the 
Council’s powers and duties specifically identified in the Delta Reform Act. 

Water Code Section 85021 does not confer upon the Council a “power and duty.”  It 
establishes a policy separate and distinct from the policy, which must guide the 
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Council, in Water Code section 85020.  Water Code section 85020 establishes the objectives 
“inherent in the coequal goals for management of the Delta” which the Council is charged 
with furthering through the Delta Plan, whereas Water Code section 85021 expresses 
legislative intent that, through a “statewide strategy” of investment “in improved regional 
supplies”, the policy “of the State of California is to reduce reliance on the Delta in 
meeting California’s future water supply needs.”  The Legislature itself acted to 
implement that policy (Water Code section 85021) by adopting SBX 7X –  a comprehensive 
statutory scheme to achieve statewide water conservation goals -- as part of the extensive 
package of water legislation that included the Delta Reform Act.  

Water Code Section 85023 is a statement of basic principles governing water rights 
and water management in California (“reasonable and beneficial use” and “the public 
trust doctrine”) and does not confer a “power and duty” upon the Council consistent with 
section 85210, subdivision (i).  In fact, these principles are central to the purview of the 
State Water Resources Control Board, the authorities of which, as noted above, were 
expressly reserved solely to it in the Delta Reform Act.  (Water Code, § 85031 (d).) 

Water Code Section 85054 sets forth the legislative definition of “coequal goals.”  
This “definition” cannot be interpreted to be a “power and duty identified” in the division 
providing direction and authority for the Council to promulgate the “reduce reliance” 
policy of draft Section 5003. 

Water Code Section 85300, subdivision (a) states that the Council will “develop, 
adopt, and commence implementation” of a Delta Plan that “furthers” the coequal goals 
and does so through “subgoals and strategies to assist in guiding state and local agency 
actions” and further that “[t]he Delta Plan may also identify specific actions that state or 
local agencies may take to implement the subgoals and strategies.” (Water Code, § 85300, 
subd. (a), underline added.)  Unfortunately, proposed Section 5003 would mandate actions 
rather than “assist in guiding” them or identifying those that local agencies “may” take to 
further the policy.  Simply put, the plain language of the Act does not authorize the 
Council to create the mandates in proposed Section 5003.  Again, section 85210, 
subdivision (i), and bedrock principles of statutory construction do not allow such 
elasticity of interpretation. 

Water Code Section 85302, subdivision (d) repeats the legislative direction that “the 
Delta Plan shall include measures to promote [not regulate] a more reliable water supply” 
to meet the State’s needs, ensure economic vitality and improve water quality.  There is no 
“power and duty” included, only the direction that the Delta Plan “promote” measures 
that can contribute to improving water supply reliability and three criteria the Legislature 
identified as representing the targeted outcomes of doing so.  The “reduce reliance” policy 
of proposed Section 5003 seeks to utilize section 85302, subdivision (d) as justification for 
its promulgation when, if adopted, the proposed policy would undermine water supply 
reliability by increasing the uncertainty of water supplies.  For example, it would reduce 
the security of pursuing water transfers as a flexible means of preparing for and 



Delta Stewardship Council 
April 22, 2013 
Page 11 
 

11 

responding to drought.  It also imposes mandates on local water agencies without 
considering financial and other limitations, as well as changing conditions and 
circumstances.  Here again, there has been no “power and duty” identified in the statute 
that would provide a legal basis for the Council’s regulation. 

Water Code Section 85303 echoes section 85020, subdivision (d), likewise using the 
word “promote.”  Thus, it does not provide a “power and duty” conferred upon the 
Council to include the mandates of proposed Section 5003 as an enforceable regulation or 
policy in the Delta Plan.  Consequently, it too provides no justification for proposed 
Section 5003. 

Water Code Section 85304 directs that the Delta Plan shall “promote,” not mandate, 
“options” relating to conveyance, storage and operation of both.  This does not state that 
the Council shall determine and direct what is to be done based on an asserted authority to 
ban exports from or transfer water through the Delta.  Instead, promoting options is a 
function of developing information and facilitating conversations among agencies and 
stakeholders and scientists.  It would be error to read into the Legislature’s careful choice 
of words a broad authority to mandate specific actions outside the Delta. 

As has been shown by the explication above, while the Council cites Water Code section 
85210, subdivision (i), as the foundation of its “authority” to promulgate Section 5003, that 
authority is dependent upon the provision of specific “powers and duties identified” in 
the Delta Reform Act.  Furthermore, the foregoing analysis of each of the sections relied 
upon by the Council to substantiate its proposed policy shows that none of them provide 
such a power and duty.  Thus, proposed Section 5003 should be removed from the 
Proposed Regulations because the Council lacks the authority to adopt it. 

If the Council’s specious rationale of grounding its asserted regulatory authority upon the 
general statements of policy and legislative declarations of intent in the Delta Reform Act 
is allowed to stand, then any state agency could infer that it, too, has an obligation and 
“duty” to mandate certain activities to “promote” the achievement of broad policy 
objectives legislatively declared in most statutes.  The Legislature did not provide the 
Council with, nor does our governmental structure allow for, such unbridled authority. 

Proposed Section 5003 is particularly illustrative of the fatal flaw of phantom authority 
being cited as the basis for a regulation.  Similar analyses can be done for other modified 
Proposed Regulations, but as applied to proposed Section 5003, this shortcoming is 
perhaps the most egregious, especially when one considers the negative effect this 
proposed policy would have on the achievement of the water supply reliability coequal 
goal – in direct opposition to the overall intent of the Delta Reform Act. 

Finally, the Council has not adequately assessed the potential adverse economic impacts of 
the potential forced reduction in exports pursuant to proposed Section 5003.  Under 
Government Code sections 11346.2(b)(5), 11346.3 and 11346.5(a)(7)-(a)(12), the Council 
must assess and make supported findings regarding the economic impacts of its proposed 
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regulations on California business enterprises and individuals.  The Cost Analysis For 
Proposed Delta Plan Regulations falls well short.  It offers only a single sentence, on page 
6, regarding the potential economic impact of lost export supplies.  It says that private 
individuals and businesses may incur “costs” from changes in “water supply reliability.”  
There is no analysis or estimate of the cost to users of developing alternatives supplies to 
replace lost exports, or of the economic impacts including lost jobs that will occur if 
existing farms and businesses cannot feasibly replace water supplies from the Delta, and 
hence must reduce or cease economic activity.  An adverse economic impact from lost 
water supplies is an obvious but still unexamined potential result of a draconian halt to 
exports pursuant to Section 5003.  Even putting aside the Council’s lack of authority to 
adopt Section 5003, it cannot lawfully adopt Section 5003 until it has adequately assessed 
and disclosed the potential adverse economic impact on California businesses and 
individuals from Section 5003, as required by Government Code section 11346.3 and 
related sections. 

The Council was provided only limited authority by the Legislature. 

In contrast to the code sections of the Delta Reform Act the Council uses as references for 
modified proposed Section 5003, there are sections in the Act, such as the following, which 
do explicitly identify authority and direction to the Council regarding its “power” and 
“duty” to review land use activities in the Delta, i.e. “covered actions,” and explicit 
guidance for the Council’s review of them. 

Within the Act’s three section “Delta Policy” chapter, it is notable that unlike sections 
85020 and 85021, which set forth general statewide policies, section 85022, subdivision (a) 
is the only section in the chapter that specifically refers to “covered actions.”  Moreover, 
that section limits the use of the “covered action” regulatory scheme to land use activities 
in the Delta and Suisun Marsh.  If the Legislature had intended “covered actions” to be 
applicable to the enforcement of any and all general policies and objectives specified in 
sections 85020 and 85021 regarding statewide water management policies, it easily could 
have done so.  It did not. 

Section 85022, subdivision (a) declares the Legislature’s intent that state and local land use 
actions identified as “covered actions” pursuant to section 85057.5 be consistent with the 
Delta Plan.  This section’s findings, policies, and goals apply to Delta land use planning 
and development, not water management decisions far outside the Delta.  Moreover, the 
provision of lengthy and specific direction to the Council regarding how it is to carry out 
its “power” and “duty” to review appeals of covered action certifications related to land 
use activities in the Delta and Suisun Marsh evidences the Legislature’s intent to limit the 
Council’s authority to appellate review of consistency certifications in the land use arena.13  
This stands in stark contrast to the sections referenced in ostensible support of any 
“power” and “duty” related to promulgating proposed Section 5003. 

                                                      
13 Chapter 3 of the Act is entirely dedicated to establishing this specific scheme.  (Water Code, §  85225 et. 
seq.) 
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A specific “power and duty” is “identified” in section 85022, subdivision (b), which directs 
that the Council shall be guided by the findings, policies, and goals expressed in this 
section when reviewing decisions of the Delta Protection Commission pursuant to 
Division 19.5 (commencing with section 29700) of the Public Resources Code. 

In section 85034, the Legislature also provided specific direction that the Council shall 
assume the powers and duties of the California Bay-Delta Authority.  But the Bay-Delta 
Authority was not a regulatory body, and certainly had no authority to prohibit 
appropriation of water conveyed through the Delta.  Again, this is consistent with the 
Legislature’s care in seeking to avoid creating a new regulatory agency with broad 
jurisdiction to regulate actions outside the Delta, but instead was focused on a narrow 
application of “covered actions” review powers to land use actions in the Delta and Suisun 
Marsh. 

The Legislature’s definition of “covered actions” cannot be expanded by fiat. 

Through its proposed Section 5003, the Council seeks to functionally, and unlawfully, 
expand the specific language of section 85057.5’s definition of “covered action”.  Though 
the statute limits potential  “covered actions” to those occurring in the Delta or Suisun 
Marsh, Section 5003 asserts authority to reach outside those specified areas to exercise 
jurisdiction over water suppliers outside the Delta, based on the legal fiction that it is only 
assessing the “consistency” of the actual “covered action” being proposed to occur within 
the Delta.  By doing so, the Council inappropriately and without basis establishes the 
potential for a proposed “covered action” that is consistent with the Delta Plan and 
furthers the achievement of the coequal goals (more reliable water supply and restoration 
of the Delta’s ecological health), but is proscribed by the Council because the proponent of 
the “covered action” has not “adequately” satisfied its unjustified regulatory scheme. 

The Legislature made it clear that the Council’s geographic reach is limited to the Delta 
and the Suisun Marsh, with two limited exceptions.  First, Water Code section 85302, 
subdivision (b) provides:  “The geographic scope of the ecosystem restoration projects and 
programs identified in the Delta Plan shall be the Delta, except that the Delta Plan may 
include recommended ecosystem projects outside the Delta that will contribute to 
achievement of the coequal goals.”  (Underline added.)  Second, Water Code section 85307 
provides: “The Delta Plan may identify actions to be taken outside of the Delta, if those 
actions are determined to significantly reduce flood risks in the Delta.”  Thus, if the 
Legislature had intended the Council to have the authority to mandate “reduced reliance” 
on water conveyed through the Delta, it would have expressly provided it with that 
power.  It did not. 

Because the Delta Reform Act does not authorize the Council to regulate actions outside 
the Delta by purporting to regulate “covered actions” within the Delta, the Council should 
direct staff to remove Section 5003 from the next draft of the proposed regulations. 
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Not only does the Council lack the authority to adopt Section 5003, it is unnecessary and 
redundant.  In the last 20 years, both urban and agricultural water users that receive water 
from the Central Valley Project and State Water Project, which is conveyed through the 
Delta, have invested billions of dollars to implement water conservation programs, 
improve efficiency, create new storage both above and below ground, and develop local 
and alternative supplies.  Because of this investment, water use in those areas looks much 
different than it did in the early 1990's and before.  Per capita usage has decreased 
significantly in urban areas.  Similarly in those areas, agricultural water use has been 
reduced considerably resulting in less water being applied to a crop while maintaining 
high levels of production.  Regulatory uncertainty in recent years has made these 
investments a further necessity.   In addition, other sections of the Water Code have 
increased incentives for urban and agricultural water suppliers to further improve 
reduced reliance.  Section 5003 seeks to add further regulatory and reporting requirements 
on the communities reliant on exports, and only those communities.  As stated by staff at 
the March 28 and 29 public meeting, neither in-Delta water users nor upstream water 
users are subject to the policy.  Instead, the Council seeks to regulate water suppliers often 
hundreds of miles from the Delta who are already subject to numerous other federal, state, 
and local controls on water quantity and quality. 

Section 5004 is redundant and unnecessary, as demonstrated in the Public Water 
Agencies’ prior comments (formerly numbered Section 5006).  The Department of Water 
Resources and United States Bureau of Reclamation have contracting processes for water 
from the State Water Project and Central Valley Project, respectively, that require 
transparency.  There is no need for the Council to repeat those requirements in its 
regulations.  Further, section 5004 would arguably provide the Council with authority to 
regulate the form of state and federal water contracting statewide, a power the Council 
does not and cannot have.  For these and other reasons presented by the Public Water 
Agencies, section 5004 should be removed from the Proposed Regulations. 
 
Section 5006 requires all habitat restoration in the Delta to be consistent with a draft 
conservation strategy issued by the Department of Fish and Wildlife in 2011.  Elevating 
another agency’s draft strategy to the status of an enforceable mandate creates potential 
ambiguity, inconsistencies, and duplication. 
 
This approach highlights serious concerns that apply more broadly regarding the 
relationship of the Proposed Regulations (as well as the Delta Plan and the “mitigation 
measures” identified in the Delta Plan PEIR) to formulation and implementation of the 
BDCP.  The BDCP presents an opportunity to further the coequal goals and achieve 
significant benefits for the Delta ecosystem as well as protects and restores water supplies, 
in a manner that is consistent with the carefully defined statutory authority of the Council. 

The Council’s proposed actions could create inconsistencies with the BDCP, however, 
despite the BDCP’s legislatively mandated incorporation into the Delta Plan.  The 
Council’s proposed actions purport to impose strategies and mitigation measures that are 
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premature, potentially detrimental to achievement of the coequal goals, and the language 
could be interpreted as improperly pre-committing resources and constraining other 
agencies’ discretion in evaluating alternatives and mitigation measures in the BDCP.  This 
is not what the Legislature intended. 

The Delta Reform Act sought a detailed roadmap for water management that depends on 
the BDCP as well as dozens of plans and studies needed from other agencies.  Without 
these plans and studies on issues such as how to improve the delivery of water, flood 
protection, and the regional economy, the Council lacks the technical information needed 
to make basic planning decisions and to realistically evaluate their environmental and 
economic costs and benefits.  Not only has the Council failed to adequately assess the 
economic implications of the Proposed Regulations, but it also proposes a framework that 
is likely to prevent successful formulation and implementation of other crucial planning 
efforts. 

The provision in proposed Section 5006 is also inconsistent with the broad exemption from 
this requirement included in the modified Section 5002(c) for conservation measures 
proposed to be implemented pursuant to an NCCP or HCP that was developed by a local 
government in the Delta and approved and permitted by the Department of Fish and 
Wildlife before the Delta Plan is adopted.  The language added to proposed Section 5002(c) 
provides that such conservation measures will be “deemed consistent” with the 
requirements of Sections 5005-5009 if the certification of consistency “includes a statement 
confirming the nature of the conservation measure from the Department of Fish and 
Wildlife.”  It is unclear what this means.  If it is intended to prevent local agencies in the 
Delta from undertaking conservation measures that may be inconsistent with the 
Department of Fish and Wildlife’s 2011 draft strategy, it does not fulfill that intent. 

Section 5011 mandates that “[w]ater management facilities, ecosystem restoration, and 
flood management infrastructure must be sited to avoid or reduce conflicts with existing 
uses or those uses described or depicted in city and county general plans . . . .”  In 
addition, it mandates that “[p]lans for ecosystem restoration must consider sites on 
existing public lands, when feasible and consistent with a project’s purpose, before 
privately owned sites are purchased.  Measures to mitigate conflicts with adjacent uses 
may include, but are not limited to, buffers to prevent adverse effects on adjacent 
farmland.”   

There is no basis in the Delta Reform Act for the asserted authority to regulate the siting of 
water management facilities, ecosystem restoration, and flood management infrastructure, 
regardless of whether the regulated action is a covered action.  Nor does the Act authorize 
the Council to regulate all purchases of land that may be developed for ecosystem 
restoration. 

Proposed Section 5011 cites as authority Water Code section 85210, subdivision (i), and 
lists as references sections 85020, 85022, 85054, 85300, and 85305.  Neither the authority 
cited, nor the sections referenced, authorize the Council to dictate what feasible alternative 
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sites or mitigation measures must be considered by anyone proposing to site water or 
flood management facilities or ecosystem restoration projects or proposing to purchase 
land for ecosystem restoration purposes.   

Proposed Section 5011 also conflicts with federal and state law.  Absent a waiver of 
sovereign immunity, federal and state agencies are not subject to compliance with local 
general plans and zoning ordinances.  In addition, under California law, cities and 
counties enjoy an intergovernmental immunity, and are exempt from each other's building 
and zoning regulations, including compliance with general plans.  Although Government 
Code section 53091 requires a local agency to comply with cities’ and counties’ building 
and zoning ordinances, “local agencies” do not include cities or counties.  (Gov. Code, 
§ 53090.)  Furthermore, the siting and construction of “facilities for the production, 
generation, storage, treatment, or transmission of water” by any agency is also expressly 
immune from city and county building and zoning ordinances.  (Gov. Code, § 53090, 
subds. (c)-(d).)  Yet modified Section 5011(a) attempts to render the siting of “water 
management facilities” subject to consistency with city and county general plans.  Thus, 
proposed Section 5011(a) conflicts with federal and state law, and would be preempted if 
adopted. 

Many of the activities that would be subject to this new regulation would be exempt from 
CEQA, and thus should not be covered actions subject to the consistency certification 
requirements of the Delta Reform Act.  For instance, the purchase of land for restoration of 
natural conditions, including plant or animal habitats, is exempt from CEQA.  (14 Cal. 
Code Regs. § 15325, subd. (c).)  Thus, absent “unusual circumstances,” such actions should 
not be covered actions under the Council’s modified proposed Section 5001(dd)(4).  Thus, 
the proposed regulation of the purchase of land for ecosystem restoration exceeds the 
Council’s statutory authority and should be removed for the Proposed Regulations and 
Delta Plan policies.14 

In addition, the Proposed Regulation is unnecessary.  Public agencies undertaking habitat 
restoration projects already have ample financial and regulatory incentives to ensure that 
their habitat restoration projects are consistent with local land use designations, and site 
restoration activities on publicly owned lands when feasible and consistent with the 
project’s purpose.  And for any ecosystem restoration projects that must undergo state or 
federal environmental review, lead agencies are already required to consider feasible 
mitigation measures and project alternatives that would substantially lessen any 
significant adverse impacts.  Thus, even if the Council had the legal authority to regulate 
land acquisition for ecosystem restoration projects, which it does not, the modified Section 
5011 would nevertheless be unnecessary. 

 
14 Furthermore, the modified Section 5011(a) is not limited in geographic scope to land purchased in the 
Delta and Suisun Marsh.  Thus, the regulation also exceeds the Council’s jurisdiction in this regard as well. 
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Modified Section 5011 is beyond the Council’s statutory authority and unnecessary.  
Accordingly, it should be removed from the next draft of the Proposed Regulations and 
the Final Delta Plan policies. 

Section 5012 (formerly numbered Section 5014) - Renumbered Section 5012 strikes the 
priorities proposed for state investments in Delta levees previously included as 
subdivisions (a)-(c).  While we agree that these old priorities needed to be improved, it 
would be a mistake to weaken or make more subjective these provisions, and the Public 
Water Agencies strongly urge that the Council comply with the intent of the Reform Act 
(Water Code, §§ 85306-85307), and set island-by-island priorities based upon calculated 
public benefits and costs which include the increasing risks from seismic, climate change, 
sea level rise and on-going subsidence. 

By striking subdivisions (a)-(c), the Council has abandoned any deadline for implementing 
levee funding prioritization, and has instead proposed very broad, non-specific interim 
priorities which leaves so much room for interpretation that it will do nothing to address 
the status quo, which has led to haphazard investment in levee repairs that may not serve 
the public’s interest in levee maintenance or the coequal goals of improved ecosystem 
health and water supply reliability.  Indeed, prior comments on the Delta Plan and 
proposed regulations have documented the ecological benefits of certain flooded islands, 
but to date, none of the drafts have acknowledged these comments. 

Hard deadlines should be introduced in the next draft of Section 5011. 

In addition, we urge the Council to strike the sentence in modified draft Section 5011(a) 
that reads:  “The goals for funding priorities are all important, and it is expected that over 
time, the Department of Water Resources must balance achievement of those goals.”  This 
provision leaves too much room for maintaining the status quo, which has not advanced 
the coequal goals. 

Finally, we urge that the improvement of all Delta levees to the Hazard Mitigation Plan 
(HMP) standard be deleted from modified draft Section 5006(a).  FEMA has stated recently 
that it has no obligation to restore levees under the Hazard Mitigation Plan Memorandum 
of Understanding.15  Such a requirement risks wasting limited public funds, and it may 
ultimately reduce the reliability of water supply.  The FEMA policy is further justification 
to eliminate this requirement in proposed Section 5011(a). 

Appendix 1A (“Best Available Science) – As demonstrated above and in previous 
comments, it is unlawful and unnecessary to require all covered actions to document the 
use of best available science.  In addition, Appendix 1A, with which all documentation of 
best available science must be “consistent” under the Proposed Regulations, includes 
inappropriate criteria, some of which are expressed in mandatory terms.  For instance, 
Appendix 1A states:  “Best available science changes over time, and decisions may need to 

 
15 See Letter from Nancy Ward, Regional Administrator, FEMA Region IX, to Mark Ghilarducci, Governor’s 
Authorized Representative, California Emergency Management Agency (Oct. 23, 2012), attached as Exhibit 4. 
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be revisited as new scientific information becomes available.”  While true that best 
available science changes over time, there is no universal requirement in law that decisions 
such as project approvals or permits must be “revisited” as new information becomes 
available.  Statements like this should be removed. 

It is also incorrect to state that “best available science” “has undergone peer review 
conducted by active experts in the applicable field(s) of study.”  In many instances, the 
best available science may not have undergone peer review.  Peer review may be an ideal, 
but it is not a pre-requisite to information constituting the best available scientific data at 
the time a proposed project is being evaluated. 

In addition, the peer review criteria in Table 1A-1 mandates that “Independent scientific 
peer review shall be applied formally to proposed projects and initial draft plans, in 
writing after official draft plans or policies are released to the public, and to final released 
plans.”  (Underline added.)  The Delta Reform Act does not authorize the Council to 
impose this “criterion” on covered actions.  Moreover, it would impose an unnecessary 
and impossibly heavy burden on a host of projects, increasing costs and delays to a point 
beyond which few, if any, projects would be undertaken or approved.  In addition, while 
peer review may be appropriate for scientific studies and papers, it is unclear what “peer 
review” of a proposed project or initial draft plans means. 

The Council states that it “understands that varying levels of peer review may be 
commonly accepted in various fields of study and professional communities.” However, 
the Council does not recognize that the best available data (e.g., field studies, phase 1 site 
assessments, and monitoring of background conditions) may not require any peer review 
to provide reliable, relevant, and legally adequate information for informed decision-
making. 

Appendix 1B (Adaptive Management) – The Council lacks the authority to require 
proponents of covered actions to implement adaptive management.  Notwithstanding that 
fatal defect with the modified Proposed Regulations, Appendix 1B confuses minor 
adjustments to real-time operations of “water management” projects with formal adaptive 
management, stating: “For example, decisions might need to be made daily (e.g., Delta 
water operations), yearly (e.g., implementation of landscape-scale restoration), or decadal 
(adaptive management of landscape-scale restoration design).”  This reflects a 
fundamental misunderstanding of the adaptive management framework, and must be 
corrected. 

These are just a few of the more egregious problems with the proposed “criteria” in 
Appendix 1A and 1B.  Correcting these problems, and others, does not address the more 
fundamental issue that the Council has no authority to require proponents of covered 
actions to document the use of best available science. 

 




